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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see
announcement on the inside cover of this issue. For

MO, Long Beach and San Francisco, CA, and Anchorage,
AK, see the announcement in the Reader Aids.
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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr

For additional information on GPO Access products,
services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov

information on briefings in Kansas City and Independence,
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Drafting Handbook
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Office of the Federal Register Document Drafting Handbook
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

May 13, 1997 at 9:00 am

Office of the Federal Register

Conference Room

800 North Capitol Street, NW.

Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR PART 300
RIN 3206-AH71

Employment (General)

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
rule to remove the requirements for
agency heads to ensure that employees
and applicants for employment at their
agencies are notified of provisions
enacted in the Hatch Act Reform
Amendments of 1993 (Reform
Amendments). This act prohibited
individuals from requesting, making,
transmitting, accepting, or considering
political recommendations in effecting
personnel actions and has been
superseded by an amendment to the
Reform Amendments.

EFFECTIVE DATE: May 29, 1997.

FOR FURTHER INFORMATION CONTACT: Jo-
Ann Chabot, (202) 606-1700.

SUPPLEMENTARY INFORMATION: Pursuant
to section 553(b)(3)(B) of title 5, United
States Code, the Director finds that good
cause exists for waiving the general
notice of proposed rulemaking. The
notice is being waived because the OPM
regulation at subpart H of 5 CFR part
300 has been superseded by statute, i.e.,
section 315 of Public Law 104-197.

The Reform Amendments covered
both the excepted service and career
Senior Executive Service as well as the
competitive service. Under the Reform
Amendments, employees and applicants
were prohibited from soliciting or
requesting political recommendations,
and agency officials were prohibited

from soliciting, requesting, considering
or accepting such recommendations.
Senators, congressmen, congressional
employees, elected State and local
officials, political party officials, and
other individuals or organizations also
were prohibited from making or
transmitting political recommendations.
The Reform Amendments required
agency officials who received political
recommendations to return the
recommendations to the persons who
sent them, with a notation stating that
the recommendations violated the
Reform Amendments’ prohibition
against political recommendations.

Under the Reform Amendments, the
prohibition against political
recommendations extended to all of the
personnel actions described in 5 U.S.C.
2302()(2)(A)(D)—(ix), including
appointments, promotions, disciplinary
or corrective actions, details, transfers,
reassignments, reinstatements,
restorations, reemployment,
performance evaluations, and decisions
concerning pay, benefits, or awards.
Finally, the Reform Amendments
directed OPM to promulgate regulations
requiring agency heads to ensure that
employees and applicants received
notice of the prohibitions against
political recommendations.

Congress enacted section 315 of
Public Law 104-197 on September 16,
1996, and it became effective on October
16, 1996. Section 315 amended 5 U.S.C.
3303 by limiting its application to
examinations for, or appointments to,
positions in the competitive service. It
further amended section 3303 by
prohibiting examining and appointing
officials from accepting or considering
congressional recommendations of
applicants except for recommendations
about an applicant’s character or
residence.

Section 315 also amended 5 U.S.C.
2302(b)(2) by making it a prohibited
personnel practice to solicit or consider
recommendations or statements
regarding individuals who request, or
are under consideration for, any
personnel action. The amended section
2302(b)(2), however, permits
recommendations or statements based
on the personal knowledge or records of
the person furnishing them, and
consisting of an evaluation of the work

performance, ability, aptitude, general
qualifications, character, loyalty, or
suitability of an individual. Finally,
section 315 does not direct OPM to
issue regulations requiring agency heads
to ensure that employees and applicants
receive notice of its provisions. Because
section 315 of Public Law 104-197
clearly supersedes the OPM regulation
at subpart H of 5 CFR part 300, OPM is
removing subpart H from the regulation.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

| certify that this regulation would not
have a significant economic impact on
a substantial number of small entities
because it would apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 300

Freedom of Information, Government
employees, Reporting and record
keeping requirements, Selective Service
System.

U.S. Office of Personnel Management.
James B. King,
Director.

Accordingly, the Office of Personnel
Management is amending 5 CFR part
300 as follows:

PART 300—[AMENDED]

1. The authority citation is revised to
read as follows:

Authority: 5 U.S.C. 552, 3301, and 3302;
E.O. 10577, 3 CFR 1954-1958 Comp., page
218, unless otherwise noted.

Secs. 300.101 through 300.104 also issued
under 5 U.S.C. 7201, 7204, and 7701; E.O.
11478, 3 CFR 1966-1970 Comp., page 803.

Secs. 300.401 through 300.408 also issued
under 5 U.S.C. 1302(c), 2301, and 2302.

Secs. 300.501 through 300.507 also issued
under 5 U.S.C. 1103(a)(5).

Sec. 300.603 also issued under 5 U.S.C.
1104.

Subpart H—[Removed]

2. Subpart H is removed.

[FR Doc. 97-11058 Filed 4-28-97; 8:45 am]
BILLING CODE 6325-01-M
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 334

RIN 3206-AG61

Intergovernmental Personnel Act
Mobility Program

AGENCY: Office of Personnel
Management.

ACTION: Final regulations.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations governing mobility
assignments between Federal agencies
and non-Federal entities. In keeping
with the OPM philosophy of
transferring more responsibility for
operational programs to agencies, these
revised regulations will allow agencies
to operate the mobility program in a
more efficient and productive manner.

EFFECTIVE DATE: May 29, 1997.

FOR FURTHER INFORMATION CONTACT:
Tony Ryan on 202-606-1181 or FAX
202-606-3577.

SUPPLEMENTARY INFORMATION: By
Executive Order 11589 of April 1, 1971,
the President delegated to the Office of
Personnel Management the authority to
issue regulations necessary to
administer the temporary assignment of
personnel between the Federal
Government and State or local
governments, institutions of higher
education, Indian tribal governments
and other eligible organizations (the
Intergovernmental Personnel Act
Mobility Program).

On December 11, 1996, OPM
published a proposed revision of its
regulations (61 FR 65189) dealing with
this program for a 30-day comment
period. We received comments from
sixteen Federal agencies. The
Department of Energy (DOE)
recommended that we remove federally
funded research and development
centers from the definition of “other
organization” in § 334.102. Since an
“‘other organization” must be certified to
participate, and federally funded
research and development centers
which are on a list maintained by the
National Science Foundation (NSF) are
automatically eligible, we agree with
this suggestion and, consequently,
§334.102, as it currently appears in the
regulations, will not be changed.

Throughout the proposed regulations
there are references to ““the head of the
Federal agency.” The Department of
Justice suggested that we add “‘or his or
her designee” after this phrase. Since, in
many agencies, the IPA program has
already been delegated to Bureau or

Component level or below, this
suggestion seems to mirror the way
things actually are. Changes have been
made where needed.

Section 334.103 deals with
organizations which must be approved
for participation in the IPA program.
This approval or certification process is
being shifted from OPM to agencies.
Federal agencies will now deal directly
with those non-Federal entities with
whom they hope to share an
assignment. If an organization is
certified by an agency, this certification
is permanent and may apply throughout
the Federal Government. Another
agency can accept this certification or
require the organization to submit the
appropriate paperwork for review. If an
organization is denied certification, it
may appeal this denial to OPM. The
Department of Transportation asked if
those organizations that have already
been certified will be “grandfathered”
in when this change occurs. No, they
will not. As of the effective date of these
regulations, any organization wishing to
participate in the mobility program will
need to be certified or recertified when
they enter into an IPA agreement. Those
organizations in a current assignment on
the effective date of these regulations
may complete those assignments, but
will need to go through the certification
process before starting a new
assignment.

Many agencies, including the
Departments of Commerce and Defense
as well as the Equal Employment
Opportunity Commission, thought that
OPM should maintain a clearinghouse
of organizations which have had their
eligibility certified. However, we feel
that a clearinghouse is unnecessary. An
agency could simply ask an organization
whether it had already been certified by
another Federal agency. If it had, then
that certification, once verified, would
allow an agency to move ahead with a
new IPA assignment. This removes a
heavy administrative responsibility
from OPM but does not unduly impact
other Federal agencies. One agency,
DOE, pointed out that it is actually
“eligibility”” which agencies are
certifying, not “‘notprofit status.” We
have revised § 334.103(a) to reflect this
distinction.

We received numerous comments
regarding § 334.104, which deals with
the length of the IPA assignment. Some
agencies believe that the proposed
provisions are more restrictive than the
present ones. A few agencies, including
NSF, felt that rather than providing
additional flexibility, the suggested
changes actually limit the flexibility
they now have under the current
regulations.

Section 334.104(b) would place a 6-
year lifetime on both Federal and non-
Federal assignees. This drew quite a bit
of criticism from agencies, especially
those involved in research and
development (R&D) like the Office of
Naval Research. They felt that this
regulation could severely damage their
ability to utilize non-Federal scientific
expertise. They argue that it takes a
considerable amount of time for a
scientist to become knowledgeable on a
research project and it would be fiscally
irresponsible to have to bring in a new
person because of the 6-year limit. We
certainly don’t want to limit the
flexibility agencies will need to
effectively operate this program by
placing unnecessary regulatory burdens
on them. Section 334.104(b) has been
changed in order to remove the 6-year
limit on non-Federal assignees. The
limit remains for Federal employees.

There was also considerable concern
with §334.104(c), which would require
individuals to return to their original
employers at the end of an assignment
for a length of time equal to the
assignment before participating again in
the IPA program. The Department of
Transportation felt that there might be a
valid situation, because of an
individual’s special expertise, when
such a break could be detrimental to the
agency. Others thought the proposal has
the potential to increase costs
dramatically and impact mission
accomplishment. We will modify
§ 334.104(c) to reflect the current
requirement of a 12-month break after
four years on assignment.

Section 334.105(a) requires Federal
employees to serve with the Federal
Government upon completion of their
assignment for a period equal to the
length of the assignment. This is known
as the obligated service requirement.
The Department of the Navy would like
to see this section done away with.
However, one of the original objectives
of the mobility program was to “‘provide
program and developmental experience
which will enhance the assignee’s
performance in his or her regular job.”
This requirement assures that the
individual will return to his or her
Federal Government job with newly
acquired skills. Therefore, we feel it is
too important to discard. There are no
changes to this section.

Section 334.105(b) requires an
employee, who fails to carry out the
provisions of § 334.105(a), to reimburse
the Federal agency for its share of the
costs of the assignment. These costs,
however, do not include salary or, as
noted by one of the agencies, benefits.
This requires a minor change to
§334.105(b). In addition, this section
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also allows for a waiver of the
reimbursement when the agency head,
or his or her designee, feel there is good
and sufficient reason to do so. This
waiver authority should provide
sufficient flexibility for those agencies
concerned about the severity of
§334.105(a).

Regulatory Flexibility Act

| certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because the regulations pertain only to
Federal employees and agencies.

List of Subjects in 5 CFR Part 334

College and universities, Government
employees, Indians, Intergovernmental
relations.

U.S. Office of Personnel Management.
James B. King,
Director.

Accordingly, OPM is amending part
334 of title 5, Code of Federal
Regulations:

PART 334—TEMPORARY
ASSIGNMENT OF EMPLOYEES
BETWEEN FEDERAL AGENCIES AND
STATE, LOCAL, AND INDIAN TRIBAL
GOVERNMENTS, INSTITUTIONS OF
HIGHER EDUCATION, AND OTHER
ELIGIBLE ORGANIZATIONS.

1. The authority citation for part 334
continues to read as follows:

Authority: 5 U.S.C. 3376; E.O. 11589, 3
CFR 557 (1971-1975).

2. Section 334.103 is revised to read
as follows:

334.103 Approval of instrumentalities or
authorities of State and local governments
and ““‘other organizations™.

(a) Organizations interested in
participating in the mobility program as
an instrumentality or authority of a
State or local government or as an
“‘other organization’ as set out in this
part must have their eligibility certified
by the Federal agency with which they
are entering into an assignment.

(b) Written requests for certification
should include a copy of the
organization’s:

(2) Articles of incorporation;

(2) Bylaws;

(3) Internal Revenue Service nonprofit
statement; and

(4) Any other information which
indicates that the organization has as a
principal function the offering of
professional advisory, research,
educational, or development services, or
related services to governments or
universities concerned with public
management.

(c) Federally funded research and
development centers which appear on a
master list maintained by the National
Science Foundation are eligible to enter
into mobility agreements.

(d) An organization denied
certification by an agency may request
reconsideration by the Office of
Personnel Management.

3. Section 334.104 is revised to read
as follows:

§334.104 Length of assignment.

(a) An assignment may be made for up
to 2 years and may be extended by the
head of a Federal agency, or his or her
designee, for up to 2 more years, given
the concurrence of the other parties to
the agreement.

(b) A Federal agency may not send on
assignment an employee who has served
on mobility assignments for more than
a total of 6 years during his or her
Federal career. This applies only to
Federal employees. The Office of
Personnel Management may waive this
provision upon the written request of
the agency head, or his or her designee.

(c) A Federal agency may not send or
receive on assignment an employee who
has served under the mobility authority
for 4 continuous years without at least
a 12-month return to duty with the
organization from which originally
assigned.

4. Section 334.105 is revised to read
as follows:

§334.105 Obligated Service Requirement.

(a) A Federal employee assigned
under this subchapter must agree as a
condition of accepting an assignment to
serve with the Federal Government
upon completion of the assignment for
a period equal to the length of the
assignment.

(b) If the employee fails to carry out
this agreement, he or she must
reimburse the Federal agency for its
share of the costs of the assignment
(exclusive of salary and benefits). The
head of the Federal agency, or his or her
designee, may waive this
reimbursement for good and sufficient
reason.

5. Section 334.106 is revised to read
as follows:

§334.106 Requirement for written
agreement.

(a) Before an assignment is made the
Federal agency and the State, local, or
Indian tribal government, institution of
higher education, or other eligible
organization and the assigned employee
shall enter into a written agreement
which records the obligations and
responsibilities of the parties as
specified in 5 U.S. Code 3373-3375.

(b) Agencies must maintain a copy of
each assignment agreement form as well
as any modification to the agreement.
[FR Doc. 97-11048 Filed 4-28-97; 8:45 am]
BILLING CODE 6325-01-M

OFFICE OF GOVERNMENT ETHICS

5 CFR Part 2640
RIN 3209-AA09

Interpretation, Exemptions and Waiver
Guidance Concerning 18 U.S.C. 208
(Acts Affecting a Personal Financial
Interest)

AGENCY: Office of Government Ethics
(OGE).

ACTION: Final rule; correcting
amendment.

SUMMARY: The Office of Government
Ethics is correcting a minor error in its
final personal financial interests
regulation.

EFFECTIVE DATE: January 17, 1997.

FOR FURTHER INFORMATION CONTACT:
William E. Gressman, Associate General
Counsel, Office of Government Ethics,
Suite 500, 1201 New York Avenue,
NW., Washington, DC 20005-3917;
telephone: 202-208-8000; TDD: 202—
208-8025; FAX: 202—208-8037.

SUPPLEMENTARY INFORMATION: On
December 18, 1996, OGE published its
executive branchwide final regulation
on interpretation, exemptions and
waiver guidance concerning 18 U.S.C.
208 (acts affecting a personal financial
interest). See 61 FR 66830-66851 (part
I11), as corrected at 62 FR 1361 (January
9, 1997), and now codified at 5 CFR part
2640. In the December 1996 final rule
preamble, at 61 FR 66837, OGE
indicated that in response to an agency
comment it had determined to delete
the word ““vested” in a passage of
§2640.203(a) referring to pension plans
as set forth in the prior proposed rule
text. However, in the regulatory text of
that section of the final rule, as issued
at 61 FR 66847, OGE inadvertently did
not delete the word “‘vested”. This
amendatory document corrects that
oversight by removing the word
“vested” from that section of the
regulation.

Executive Order 12866

In promulgating this final rule
correcting amendment, the Office of
Government Ethics has adhered to the
regulatory philosophy and the
applicable principles of regulation set
forth in section 1 of Executive Order
12866, Regulatory Planning and Review.
This amendment has not been reviewed
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by the Office of Management and
Budget under that Executive order, as it
is not deemed “‘significant” thereunder.

Regulatory Flexibility Act

As Director of the Office of
Government Ethics, | certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this final rule correction
will not have a significant economic
impact on a substantial number of small
entities because it primarily affects
Federal executive branch employees.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply
because this correcting amendment does
not contain information collection
requirements that require the approval
of the Office of Management and
Budget.

List of Subjects in 5 CFR Part 2640

Conflict of interests, Government
employees.

Approved: April 23, 1997.
Stephen D. Potts,
Director, Office of Government Ethics.

Accordingly, for the reasons set forth
in the preamble, the Office of
Government Ethics is correcting 5 CFR
part 2640 as follows:

PART 2640—[CORRECTED]

1. The authority citation for part 2640
continues to read as follows:

Authority: 5 U.S.C. App. (Ethics in
Government Act of 1978); 18 U.S.C. 208; E.O.
12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 42547,
3 CFR, 1990 Comp., p. 306.

§2640.203(a)(2) [Corrected]

2. Section 2640.203(a)(2) is corrected
by removing the word ‘““vested” from
between the words “a’”” and “pension”.
[FR Doc. 97-11026 Filed 4-28-97; 8:45 am]
BILLING CODE 6345-01-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs;
Sulfadimethoxine Injection

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the

animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Phoenix Scientific, Inc. The ANADA
provides for use of sulfadimethoxine
injection in cattle for treatment of
certain bacterial infections.

EFFECTIVE DATE: April 29, 1997.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center For Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1623.

SUPPLEMENTARY INFORMATION: Phoenix
Scientific, Inc., 3915 South 48th Street
Ter., P.O. Box 6457, St. Joseph, MO
64506-0457, filed ANADA 200-177,
which provides for intravenous use of
sulfadimethoxine injection in cattle for
treatment of bovine respiratory disease
(shipping fever complex), bacterial
pneumonia, calf diphtheria, and foot-
rot.

Approval of Phoenix’s ANADA 200-
177 for sulfadimethoxine injection is as
a generic copy of Pfizer's NADA 41-245
for AlbonO (sulfadimethoxine) Injection
40 percent. The ANADA is approved as
of March 13, 1997, and the regulations
are amended by adding new 21 CFR
522.2220(a)(2)(iii) to reflect the
approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.24(d)(1)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 522.2220 is amended by
adding new paragraph (a)(2)(iii) to read
as follows:

§522.2220 Sulfadimethoxine injection.
(a) * * *
2) * * *
(iii) See No. 059130 for use as in
paragraph (a)(3)(iii) of this section.
* * * * *
Dated: April 8, 1997.
Michael J. Blackwell,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. 97-10979 Filed 4-28-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Decoquinate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Rhone-Poulenc, Inc. The supplemental
NADA provides for certain revisions in
the Type C medicated feed fed for
prevention of coccidiosis in cattle,
sheep, and goats.

EFFECTIVE DATE: April 29, 1997.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-135), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1643.
SUPPLEMENTARY INFORMATION: Rhone-
Poulenc, Inc., P.O. Box 125, Black Horse
Lane, Monmouth Junction, NJ 66210,
filed supplemental NADA 39-417,
which provides for use of 6 percent
decoquinate Type A medicated article to
make 0.06 to 0.6 percent decoquinate
Type B feeds to make 0.0015 to 0.059
percent decoquinate Type C medicated
feed for cattle, sheep, and goats for
prevention of coccidiosis. The
supplemental NADA is approved as of
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March 7, 1997, and the regulations are
amended in 21 CFR 558.195(c) and (d)
to reflect the approval.

The supplemental NADA does not
contain added safety or effectiveness
data. Therefore, a freedom of
information (FOI) summary for the
supplemental approval is not required.
An FOI summary for the currently
approved application may be seen in the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857, between 9 a.m. to
4 p.m., Monday through Friday.

The agency has determined under 21
CFR 25.24(d)(2)(iii) that this action is of
a type that does not individually or

the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under

authority delegated to the Commissioner

of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR

Authority: Secs. 512, 701 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
360b, 371).

2. Section 558.195 is amended by
adding new paragraph (c)(2) and in the
table in paragraph (d) a new entry for
*13.6 to 535.7 (0.0015 to 0.059 pct)” to
read as follows:

§558.195 Decoquinate.
* * * * *

(C) * X *

(2) Type A medicated articles
containing 6 percent decoquinate may
be used to make dry or liquid Type B
cattle (including veal calf), sheep, and
goat feeds as in paragraph (d) of this
section.

cumulatively have a significant effect on part 558 continues to read as follows: d *=*=*
gfgr%%u&?t?olnn %(r)énn?énggf ?0:‘? Indications for use Limitations Sponsor
* * * * * *
13.6 to 535.7 Cattle: prevention of coc- Feed Type C feed (including dry milk replacer) to 011526
(0.0015 to 0.059 cidiosis in ruminating provide 22.7 mg per 100 Ib body weight (0.5 mg
pct) and nonruminating per kg) per day. May be prepared from dry Type
calves (including veal B feed containing 0.06 to 0.6 pct decoquinate or
calves) and cattle liquid Type B feed containing 0.0125 to 0.05 pct
caused by Eimeria decoquinate. The liquid Type B feed must have
bovis and E. zurnii. pH 5.0 to 6.5 and contain a suspending agent to
maintain a viscosity of not less than 500
centipoises. Feed at least 28 days during period
of exposure to coccidiosis or when it is likely to
be a hazard. Do not feed to animals producing
milk for food.
Young sheep: prevention do do
of coccidiosis caused
by Eimeria ovinoidalis,
E. parva, E. bakuensis,
E. crandallis.
Young goats: prevention do do
of coccidiosis caused
by Eimeria christenseni,
E. ninakohlyakimovae.
* * * * * *

Dated: April 8, 1997.
Robert C. Livingston,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 97-10986 Filed 4-28-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 904

[SPATS No. AR-027-FOR]

Arkansas Regulatory Program and
Abandoned Mine Land Reclamation
Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Arkansas regulatory
program and abandoned mine land
reclamation plan (hereinafter referred to
as the “‘Arkansas program”’) under the
Surface Mining Control and
Reclamation Act of 1997 (SMCRA).
Arkansas proposed revisions to and
additions of rules pertaining to
termination of jurisdiction, permit fees,
minimum required permit application
information, remaining, ownership an
control, permit approval or denial, small
operator assistance, bond and insurance,
water replacement, subsidence damage
repair/compensation, performance
standards, inspections, and abandoned
mine land reclamation requirements.
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Arkansas also proposed to remove
duplicated regulation sections for
surface and underground mining permit
applications pertaining to general
requirements for the description of
hydrology and geology, groundwater
information, surface water information,
alternative water supply information,
fish and wildlife resources information,
and land use information. The purpose
of the amendment is to update the
Arkansas program as a result of
amendments to OSM’s regulations and
to enhance the enforcement of the
State’s program.

EFFECTIVE DATE: April 29, 1997.

FOR FURTHER INFORMATION CONTACT:
Dwight Thomas, Acting Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6458, Telephone:
(918) 581-6430.

SUPPLEMENTARY INFORMATION:

I. Background on the Arkansas Program

1. Submission of the Proposed Amendment
I11. Director’s Findings

1V. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Arkansas
Program

On November 21, 1980, the Secretary
of the Interior conditionally approved
the Arkansas regulatory program.
Background information on the
Arkansas program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval can be found in the November
21, 1980, Federal Register (45 FR
77003). Subsequent actions concerning
the conditions of approval and program
amendments can be found at 30 CFR
904.10, 904.12, 904.15, and 904.16.

On May 2, 1983, the Secretary of the
Interior approved the Arkansas
abandoned mine land reclamation plan.
General background information on the
Arkansas plan, including the Secretary’s
findings and the disposition of
comments, can be found in the May 2,
1983, Federal Register (48 FR 19710).
Subsequent actions concerning
amendments to the plan can be found at
30 CFR 904.25 and 904.26.

I1. Submission of the Proposed
Amendment

By letter dated April 2, 1996
(Administrative Record No. AR-557),
Arkansas submitted a proposed
amendment to its program pursuant to
SMCRA. Arkansas submitted the
proposed amendment, at its own
initiative, as a result of amendments to
Title 30, Chapter VIl of the Code of

Federal Regulations (CFR) and to
enhance the enforcement of the State
program. Arkansas proposed to revise
the following sections of its regulations:
ASCMRC Section 700.10(b),
Termination of jurisdiction; ASCMRC
Section 701.5, Definitions for “drinking,
domestic or residential water supply,”
“lands eligible for remining,” “material
damage,” ““non-commercial building,”
“occupied residential dwelling and
structures related thereto,” “previously
mined area,” ‘‘replacement of water
supply,” and “unanticipated event or
condition”; ASCMRC Section 761.12(h),
Procedures; ASCMRC Section 771.25(b),
Permit fees; ASCMRC Section 778.14(c),
Compliance information; ASCMRC
Section 778.18, Personal injury and
property insurance information;
ASCMRC Section 779.19(b), Vegetation
information; ASCMRC Section
779.25(k), Cross-sections, maps, and
plans; ASCMRC Section 780.21 and
784.14, Hydrologic information;
ASCMRC Section 780.23 and 784.15,
Land use information; ASCMRC Section
780.25 and 784.16, Ponds,
impoundments, banks, dams and
embankments; ASCMRC Section 784.20,
Subsidence control; ASCMRC Section
784.25(a), Return of coal processing
waste to abandoned underground
workings; ASCMRC Section 785.25,
Lands eligible for remining; ASCMRC
Section 786.5(b), Definitions for
“applicant/violator system or AVS,”
“federal violation notice,” ““ownership
or control link,” ‘“‘state violation
notice,” and ‘““violation notice”;
ASCMRC Section 786.11(c)(2), Public
notices of filing of permit applications;
ASCMRC Section 786.17(c)(1), (c)(2),
and (c)(4), Review of violations;
ASCMRC Section 786.19(q)—(r), Criteria
for permit approval or denial; ASCMRC
Section 786.30, Improvidently issued
permits: General procedures; ASCMRC
Section 786.31, Improvidently issued
permits: Rescission procedures;
ASCMRC Section 786.32, Verification of
ownership or control application
information; ASCMRC Section 786.33,
Review of ownership or control
violation information; ASCMRC Section
786.34, Procedures for challenging
ownership or control links shown in
AVS; ASCMRC Section 786.35,
Standards for challenging ownership or
control links and the status of
violations; ASCMRC Section
788.14(a)(3), Permit renewals:
Completed applications; ASCMRC
Section 795.12, Program services;
ASCMRC Section 795.13(a)(2),
Eligibility for assistance; ASCMRC
Section 795.17, Qualified laboratories;
ASCMRC Section 795.19, Applicant

liability; ASCMRC Part 800, General
requirements for bonding of surface coal
mining and reclamation operations
under the state program; ASCMRC
Section 816.41(e), Hydrologic balance
protection; ASCMRC Section 816.46(a),
(c)(2) through (c)(4), Hydrologic balance:
Siltation structures; ASCMRC Section
816.49, Impoundments; ASCMRC
Section 816.81, Coal mine waste:
General requirements; ASCMRC Section
816.116(c)(2) through (c)(4),
Revegetation: Standards for success;
ASCMRC Section 816.121-U(a) through
(9), Subsidence control: General
requirements; ASCMRC Section
816.122-U, Subsidence control: Public
notice; ASCMRC Section 827.12(e) and
(9), Coal processing plants: Performance
standards; ASCMRC Section 842.11(c)
through (f), Inspections; ASCMRC
Section 842.14, Review of adequacy and
completeness of inspections; ASCMRC
Section 874.5, Definition for “left or
abandoned in either an unreclaimed or
inadequately reclaimed condition’’; and
ASCMRC Section 874.12(a)(4) through
(a)(8), Eligible lands and water.

Arkansas also proposed to remove the
following sections from its regulations:
ASCMRC Section 779.13 and 783.13,
Description of hydrology and geology:
General requirements; ASCMRC 779.15
and 783.15, Groundwater information;
ASCMRC 779.16 and 783.16, Surface
water information; ASCMRC 779.17 and
783.17, Alternative water supply
information; ASCMRC 779.20 and
783.20, Fish and wildlife resources
information; ASCMRC Section 779.22
and 783.22, Land use information;
ASCMRC Section 795.16, Data
requirements; ASCMRC Part 805,
Amount and duration of performance
bond; ASCMRC Part 806, Forms,
conditions, and terms of performance
bonds and liability insurance; ASCMRC
Part 807, Procedures, criteria and
schedule for release of performance
bond; ASCMRC Part 808, Performance
bond forfeiture criteria and procedures;
ASCMRC Section 816.82, Coal
processing waste banks: Site inspection;
ASCMRC Section 816.85, Coal
processing waste banks: Construction
requirements; ASCMRC Section 816.86,
Coal processing waste: Burning;
ASCMRC Section 816.88, Coal
processing waste: Return to
underground workings; ASCMRC
Section 816.89, Disposal of noncoal
mine wastes; ASCMRC Section 816.91
through .93, Coal processing waste:
Dams and embankments; ASCMRC
Section 816.112, Revegetation: Use of
introduced species; ASCMRC Section
816.124-U, Subsidence control: Surface
owner protection; and ASCMRC Section
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816.126-U, Subsidence control: Buffer
zones.

OSM announced receipt of the
proposed amendment in the May 3,
1996, Federal Register (61 FR 19881),
and in the same document opened the
public comment period and provided an
opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period closed on
June 3, 1996.

During its review of the amendment,
OSM identified concerns relating to
ASCMRC Section 786.34, Procedures for
challenging ownership or control links
shown in AVS; ASCMRC Section
816.49, Impoundments; typographical
errors; and a number of incorrect
reference citations. OSM notified
Arkansas of these concerns by electronic
mail (E-mail) dated October 22, 1996
(Administrative Record No. AR-557.07).

By letter dated December 9, 1996
(Administrative Record No. AR-557.06),
and a telephone facsimile (fax) dated
January 7, 1997 (Administrative Record
No. AR-557.08), Arkansas responded to
OSM'’s concerns by submitting revisions
to its proposed program amendment.
Arkansas proposed additional revisions
to ASCMRC 786.34, Procedures for
challenging ownership or control links
shown in AVS; ASCMRC 795.19,
Applicant liability; and ASCMRC
816.49, Impoundments, and proposed to
correct typographical errors and a
number of incorrect reference citations.

Based upon the revisions to the
proposed program amendment
submitted by Arkansas, OSM reopened
the public comment period in the
January 30, 1997, Federal Register (62
FR 4499). The public comment period
closed on February 14, 1997.

In a letter dated February 19, 1997
(Administrative Record No. AR-557.12),
Arkansas withdrew its proposed
revisions concerning ownership and
control. Therefore, the following
proposed revisions originally submitted
on April 2, 1996, are withdrawn and
will not be addressed in this final rule:
ASCMRC 778.14(c), Compliance
information; ASCMRC 786.5(b),
Definitions for ““applicant/violator
system or AVS,” “federal violation
notice,” “‘ownership or control link,”
‘“‘state violation notice,”” and ‘“‘violation
notice”’; ASCMRC 786.17(c)(1) and
(c)(2), Review of violations; ASCMRC
786.30, Improvidently issued permits:
General procedures; ASCMRC Section
786.31, Improvidently issued permits:
Rescission procedures; ASCMRC
Section 786.32, Verification of
ownership or control application
information; ASCMRC Section 786.33,
Review of ownership or control
violation information; ASCMRC Section
786.34, Procedures for challenging
ownership or control links shown in
AVS; and ASCMRC Section 786.35,
Standards for challenging ownership or

control links and the status of
violations.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

Revisions not specifically discussed
below concern nonsubstantive wording
changes or revised regulation references
and paragraph notations to reflect
organizational changes resulting from
this amendment.

A. Revisions to Arkansas’s Regulations
That Are Substantively Identical to the
Corresponding Provisions of the Federal
Regulations

1. Revisions to Existing Regulations and
New Regulations

a. The proposed State regulations
listed in the following table contain
language that is the same as or similar
to the corresponding sections of SMCRA
and/or the Federal regulations. The
amendments contain additions and/or
changes to the existing State regulations.
Differences between the proposed State
regulations and SMCRA and/or the
Federal regulations are nonsubstantive,
or the proposed State amendments
involve provisions that add specificity
and do not adversely affect other aspects
of the program.

Topic

State regulation(s)

Federal counterpart regula-
tion(s)

General

Termination of jurisdiction

30 CFR 700.11(d)

State Program

Definitions: Drinking, domestic or residential water supply; Lands eligible for remin-
ing; Material damage; Non-commercial building; Occupied residential dwelling and
structures related thereto; Previously mined area; Replacement of water supply;

Unanticipated event or condition.

30 CFR 701.5

Surface Mining Permit Applications—Minimum Requirements

for Reclamation and Operation Plan

Reclamation plan: Hydrologic information
Reclamation plan: Land use information

Reclamation plan: Siltation structures, impoundments, banks, dams and embank-

ments.

ASCMRC 780.21()(3)(V) ....
ASCMRC 780.23 ..ovvvre.n.
ASCMRC 780.25 ................

30 CFR 784.14(e)(3)(iv)
30 CFR 780.23
30 CFR 780.25

Underground Mining Permit Applications—Minimum Requirements for Reclamation and Operation Plan

Subsidence control plan ...........cccciiiiiiiiienns

‘ ASCMRC 784.20 ................ ‘ 30 CFR 784.20

Requirements for Permits for Special Categories of Mining

Lands eligible for remining ...........cccccveviieeiinnenn.

‘ ASCMRC 785.25 ................ ‘ 30 CFR 785.25

Review, Public Participation, and Approval or Disapproval of Permit Applications and Permit Terms and Conditions

Review of violations
Criteria for permit approval or denial

®-

ASCMRC 786.17(c)(4) .......
ASCMRC 786.19 (q) and

30 CFR 773.15(b)(4)
30 CFR 773.15(c)(12) and

(©)(13)




23132

Federal Register / Vol. 62, No. 82 / Tuesday, April 29, 1997 / Rules and Regulations

Topic

State regulation(s)

Federal counterpart regula-
tion(s)

Small Operator Assistance

Program services and data requirements
Eligibility for assistance

Qualified laboratory, General

Applicant liability ..........ccooceiiiiieiie e

ASCMRC 795.12 ................
ASCMRC 795.13 (a)(2),
(2)(2)()) and (a)(2)(ii).
ASCMRC 795.17(a)(1)
ASCMRC 795.19(a)(1)

30 CFR 795.9

30 CFR 795.6 (a)(2),
(2)(2)(i) and (a)(2)(ii)

30 CFR 795.3

30 CFR 795.12

Permanent Program Performance Standards

Drinking, domestic or residential water supply ...
Hydrologic balance: Siltation structures—Definition for “other treatment facilities”

Sedimentation ponds—Spillways
Coal mine waste: General requirements

Revegetation: Standards for success

Subsidence control: Public notice
Coal processing plants: Performance standards

(©)(2).

ASCMRC 816.41(e)
ASCMRC 816.46(a)(3)
ASCMRC 816.46(c)(2)
ASCMRC 816.81(a) and

ASCMRC 816.116(c)(2)(i)
and (c)(2)(i).

ASCMRC 816.122-U

ASCMRC 827.12(g)

30 CFR 816.41(j)

30 CFR 701.5

30 CFR 816.46(c)(2)

30 CFR 816.81(a) and
(©)(2)

30 CFR 816.116(c)(2)(i)
and (c)(2)(ii)

30 CFR 817.122

30 CFR 827.12(e)

Inspection and Enforcement Procedures

Inspections

Review of adequacy and completeness of inspections

ASCMRC 842.11(c)—(f)
ASCMRC 842.14 ..............

30 CFR 842.11(c)(f)
30 CFR 842.14

Abandoned Mine Land Reclamation—General Reclamation Requirements

Definition: Left or abandoned in either an unreclaimed or inadequately reclaimed

condition.
Eligible lands and water

(a)(®@).

ASCMRC 874.5

ASCMRC 874.12(a)(4)—

30 CFR 870.5

30 CFR 874.12(d)—(h)

Because the above proposed revisions
are identical in meaning to the
corresponding Federal regulations, the
Director finds that Arkansas’s proposed
rules are no less effective than the
Federal regulations and is approving
them.

The Director is also removing the
required program amendment at 30 CFR
904.16(a) concerning the definition of
the term “lands eligible for remining”
because Arkansas proposed the
definition at ASCMRC Section 701.5
thereby meeting the requirement.

b. ASCMRC Subchapter J, Bond and
insurance requirements for surface coal
mining and reclamation operations.
Arkansas proposed at subchapter J, to
strike all existing language from Part
800, General requirements for bonding
of surface coal mining and reclamation
operations; to remove Part 805, Amount
and duration of performance bond; to
remove Part 806, Forms, conditions, and
terms of performance bonds and
liability insurance; to remove Part 807,
Procedures, criteria and schedule for
release of performance bond; to remove
Part 808, Performance bond forfeiture
criteria and procedures; and to
consolidate the provisions of the
removed Parts into amended Part 800.
The language in amended Part 800 is
substantively identical to 30 CFR Part
800, Bond and insurance requirements
for surface coal mining and reclamation

operations under regulatory programs,
with the exception of ASCMRC
800.40(b)(1) through (b)(3). At ASCMRC
800.40(b)(1) and (b)(2), Arkansas
proposed to recodify previously
approved State language regarding
inspections and evaluations or
reclamation work by the Arkansas
Reclamation Review Committee that
was formerly codified at now-removed
ASCMRC 807.11(d)(1) and (d)(2).
Arkansas also proposed to recodifying at
ASCMRC 800.40(b)(3), previously
approved State language that requires
the Reclamation Review Committee to
consider comments received from the
Committee and other persons when
evaluating reclamation work. This
previously approved language was
formerly codified at now-removed
ASCMRC 807.11(e)(1)(D).

The Director is approving Arkansas’
proposal because it is no less effective
than the Federal regulations at 30 CFR
Part 800 and because it contains
previously approved language.

c. ASCMRC 816.46(b)(2), Hydrologic
balance: siltation structures, general
requirements. Arkansas proposed to add
an editorial note that this paragraph is
suspended. This is consistent with the
editorial note located at the end of 30
CFR 816.46. Therefore, the Director is
approving the addition of the editorial
note.

d. ASCMRC 816.49, impoundments.
Arkansas proposed to amend this
section by redesignating existing
paragraphs (a)(1) through (a)(8) as
paragraphs (a)(2) through (a)(9),
respectively; by redesignating existing
paragraphs (a)(9) through (a)(11) as
paragraphs (a)(11) through (a)(13),
respectively; and by adding new
paragraphs (a)(1) and (a)(10). In new
paragraph (a)(1), Arkansas proposed to
add language that is substantively
identical to 30 CFR 816.49(a)(1) that
pertains to impoundments meeting the
Class B or C criteria for dams in the U.S.
Department of Agriculture, Soil
Conservation Service Technical Release
No. 60 (210-VI-TR60, Oct. 1985).
Language proposed in new paragraph
(2)(10) is substantively identical to 30
CFR 816.49(a)(10) and pertains to the
location of any remaining highwall in
an impoundment. Arkansas also
proposed to revise newly redesignated
paragraphs (a)(2), (a)(4), (a)(5), (a)(6)(i),
(2)(9), and (a)(12), and existing
paragraphs (c)(2), (c)(2)(i), and (c)(2)(ii)
by inserting references to the Soil
Conservation Service criteria for dam
classifications. In addition, Arkansas
proposed to revise newly redesignated
paragraph (a)(9) pertaining to spillways
by replacing the existing language with
language that is substantively identical
to 30 CFR 816.49(a)(9).



Federal Register / Vol. 62, No. 82 / Tuesday, April 29, 1997 / Rules and Regulations

23133

The Director is approving these
revisions because they are substantively
the same as and are no less effective
than the Federal regulations at 30 CFR
816.49. The Director notes that the word
“highway” in paragraph (a)(10) should
be “highwall,” and he is requiring
Arkansas to correct this spelling error
before the final rule is promulgated.

e. ASCMRC 816.121-U, subsidence
control: general requirements. Arkansas
proposed to amend this section by
deleting the existing language in
ASCMRC 816.121-U; by deleting
sections ASCMRC 816.124-U and
ASCMRC 816.126-U; and by combining
the provisions of ASCMRC 816.121-U,
ASCMRC 816.124-U, and ASCMRC
816.126-U into revised section
ASCMRC 816.121-U.

The Director is approving this
revision because the revised section
ASCMRC 816.121-U is substantively
the same as and is no less effective than
the Federal regulations at 30 CFR
817.121, Subsidence control.

2. Deletions of Existing Regulations

Arkansas’ proposed deletions of the
following regulations are consistent
with OSM’s repeal of the Federal
counterpart regulations shown in
brackets:

a. ASCMRC 779.13 and 783.13,
Description of hydrology and geology:
General requirements [30 CFR 779.13
and 783.13, 48 FR 43956, September 26,
1983]; ASCMRC 779.15 and 783.15,
Groundwater information [30 CFR
779.15 and 783.15, 48 FR 43956,
September 26, 1983]; ASCMRC 779.16
and 783.16, Surface water information
[30 CFR 779.16 and 783.16, 48 FR
43956, September 26, 1983]; ASCMRC
779.17 and 783.17, Alternative water
supply information [30 CFR 779.17 and
783.17, 48 FR 43956, September 26,
1983]; ASCMRC 779.20 and 783.20, Fish
and wildlife resources information [30
CFR 779.20 and 783.20, 52 FR 47352,
December 11, 1987]; ASCMRC 779.22
and 783.22, Land use information [30
CFR 779.22 and 783.22, 59 FR 27932,
May 27, 1994]; ASCMRC 779.25(k),
Surface coal mining application
requirements for premining land use
information [30 CFR 779.25(a)(11), 59
FR 27932, May 27, 1994]; ASCMRC
816.82, Coal processing waste banks:
Site inspection [30 CFR 816.82, 48 FR
44006, September 26, 1983]; ASCMRC
816.85, Coal processing waste banks:
Construction requirements [30 CFR
816.85, 48 FR 44006, September 26,
1983]; ASCMRC 816.86, Coal processing
waste: Burning [30 CFR 816.86, 48 FR
44006, September 26, 1983]; ASCMRC
816.88, Coal processing waste: Return to
underground workings [30 CFR 816.88,

48 FR 44006, September 26, 1983];
ASCMRC 816.89, Disposal of noncoal
mine wastes [30 CFR 816.89, 56 FR
65623, December 17, 1991]; ASCMRC
816.91, Coal processing waste: Dams
and embankments: General
requirements [30 CFR 816.91, 48 FR
44006, September 26, 1983]; ASCMRC
816.92, Coal processing waste: Dams
and embankments: Site preparation [30
CFR 816.92, 48 FR 44006, September 26,
1983]; ASCMRC 816.93, Coal processing
waste: Dams and embankments: Design
and construction [30 CFR 816.93, 48 FR
44006, September 26, 1983]; ASCMRC
816.112, Revegetation: Use of
introduced species [30 CFR 816.112, 48
FR 40141, September 2, 1983]; ASCMRC
816.124-U, Subsidence control: Surface
owner protection [30 CFR 817.124, 48
FR 14638, June 1, 1983]; and ASCMRC
816.126-U, Subsidence control: Buffer
zones [30 CFR 817.126, 48 FR 14638,
June 1, 1983].

Because the above proposed deletions
are consistent with OSM’s repeal of the
Federal counterpart regulations, the
Director finds that the proposed
deletions will not render the Arkansas
regulations less effective than the
Federal regulations.

b. ASCMRC 795.16, data
requirements. Arkansas proposed to
remove this section from its regulations
and to combine its provisions with
ASCMRC 795.12, Program services and
data requirements. The Director is
approving this revision because the
provisions that were combined with
ASCMRC 795.12 are substantively
identical to 30 CFR 795.9, Program
services and data requirements, and will
not render the Arkansas regulations less
effective than the Federal regulations.

B. Revisions to Arkansas’s Regulations
That Are Not Substantively Identical to
the Corresponding Provisions of the
Federal Regulations

1. ASCMRC 771.25 Permit Fees

The currently approved State
regulation at ASCMRC 771.25 provides
for the administration and enforcement
fee to be equal to $500.00 or $30.00 per
acre, whichever is greater, for all areas
which will be affected during a 12-
month period. Arkansas proposed to
amend this section by replacing the
current method of determining the
annual administration and enforcement
fee with one that charges a flat fee of
$600.00 per year through the life of the
permit. Arkansas also proposed to allow
the fee to be paid in two equal
installments of $300.00 each if the
applicant chooses.

The Director finds that Arkansas’
proposal regarding a fee structure and

the payment methods for the annual
administration and enforcement fee are
no less effective than the Federal
regulation at 30 CFR 777.17, Permit fees,
which allows application fees to be
determined by the regulatory authority
and to be paid over the term of the
permit. The Director is approving this
proposal.

2. ASCMRC 784.14 Hydrologic
Information

Arkansas proposed to rename the
heading to this section and add
references to sections 780.21(e),
780.21(f)(3)(iii), and 780.21(f)(3)(V).
Also, through an apparent typographical
error, the heading for section 784.15 had
been deleted making it appear that
section 784.14 also referenced section
780.23. Moreover, the reference to
ASCMRC 780.23 incorrectly excluded
ASCMRC 780.23(a)(2) from
consideration for underground mining
operations. Arkansas proposed to
correct this error by removing the
reference to section 780.23.

The proposed changes are consistent
with Federal regulations at 30 CFR
784.14, Hydrologic information, and
will not render the Arkansas program
less effective than the Federal
regulations. Therefore, the Director is
approving the changes.

3. ASCMRC 784.15 Reclamation Plan:
Postmining Land Uses

As discussed above, the heading for
ASCMRC 784.15 had been deleted.
Arkansas proposed to reinsert the
correct heading, ‘“‘Reclamation Plan:
Postmining Land Uses,” for ASCMRC
784.15 and to add a reference to
ASCMRC 780.23 under this heading.

The proposed changes are consistent
with Federal regulations at 30 CFR
784.15, Reclamation plan:Land use
information, and will not render the
Arkansas regulations less effective than
the Federal regulations. Therefore, the
Director is approving the proposal.

4. ASCMRC 784.16 Reclamation Plan:
Siltation Structures, Impoundments,
Banks, Dams, and Embankments

Arkansas proposed to amend the
heading for this section by replacing the
term ““Ponds” with the term “Siltation
Structures.”

The proposed change is consistent
with the Federal regulations at 30 CFR
784.16, Reclamation plan: Siltation
structures, impoundments, banks, dams,
and embankments. The Director is
approving the revision.
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5. ASCMRC 816.116(c)(2)—(c)(3)
Revegetation: Standards for Success

Arkansas proposed to amend
ASCMRC 816.116(c)(2) by deleting the
precipitation qualifier of ““more than 26
inches of annual average precipitation”;
by deleting paragraph (c)(3) which is
applicable to lands that receive less than
26 inches of annual average
precipitation; and by redesignating
paragraph (c)(4) as (¢)(3).

The Director finds that the proposed
revisions at paragraph (c) will not make
the Arkansas regulations less effective
than the Federal regulations at 30 CFR
816.116(c) and is approving them
because: (1) Arkansas experiences more
than 26 inches of annual average
precipitation throughout the State, so
the qualifier in paragraph (c)(2) is
unnecessary; (2) the State does not
experience less than 26 inches of annual
average precipitation so paragraph (c)(3)
is not applicable for lands in Arkansas;
and (3) with the removal of paragraph
(c)(3), the redesignation of existing
paragraph (c)(4) as new paragraph (c)(3)
is acceptable.

C. Revisions to Arkansas’s Regulations
With No Corresponding Federal
Regulations

1. ASCMRC 816.81(c)(3) and (c)(4), Coal
Mine Waste: General Requirements

Arkansas proposed to delete
paragraphs (c)(3) and (c)(4) from its
regulations. The Director is approving
this deletion because these paragraphs
contain provisions for which there are
no counterpart Federal regulations at 30
CFR 816.81, Coal mine waste: General
requirements, and because the deletion
of these paragraphs will not render the
Arkansas regulations less effective than
the above Federal regulations.

IV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. No public comments were
received, and because no one requested
an opportunity to speak at a public
hearing, no hearing was held.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Arkansas
program. OSM received two comments
which were from the Department of
Army, U.S. Army Corps of Engineers,
Engineering Division (Administrative
Record Nos. AR-557.05 and AR-

557.13). The comments were in
response to the original and reopened
Federal Register notices for the
proposed rule. This agency responded
in both comments that the changes in
the State’s program were satisfactory.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7410 et seq.).

None of the revisions that Arkansas
proposed to make in this amendment
pertain to air or water quality standards.
Therefore, OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (Administrative
Record No. AR-557.01). EPA did not
respond to OSM’s request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
is required to solicit comments on
proposed amendments which may have
an effect on historic properties from the
SHPO and ACHP. OSM solicited
comments on the proposed amendment
from the SHPO and ACHP
(Administrative Record No. AR-557.01).
Neither the SHPO nor the ACHP
responded to OSM'’s request.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Arkansas
on April 2, 1996, as revised on
December 9, 1996 (Administrative
Record No. AR-557.06, January 7, 1997
(Administrative Record No. AR-557.08),
and February 19, 1997 (Administrative
Record No. AR-557.12).

The Director approves the rules as
proposed by Arkansas with the
provision that they be fully promulgated
in identical form to the rules submitted
to and reviewed by OSM and the public.

As discussed in finding number
A.l.d., the Director is requiring
Arkansas to correct the aforementioned
spelling error before the State
promulgates the final rule.

The Director is also taking this
opportunity to revise 30 CFR 904.10 and
904.20.

The Federal regulations at 30 CFR
Part 904, codifying decisions concerning
the Arkansas program, are being
amended to implement this decision.

This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

IV. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
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which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 904

Intergovernmental relations, Surface
mining, Underground mining.

Dated: April 8, 1997.
Brent Wahlquist,
Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, 30 CFR Part 904 is amended
as set forth below:

PART 904—ARKANSAS

1. The authority citation for Part 904
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 904.10 is revised to read as
follows:

§904.10 State regulatory program
approval.

(a) The Arkansas regulatory program
as submitted on February 18, 1980, and
as amended on May 29, 1980, and July
2, 1980, and as clarified on July 29,
1980, August 8, 1980, August 14, 1980,
and August 29, 1980, was conditionally
approved, effective November 21, 1980.
Beginning on that date, the Arkansas
Department of Pollution Control and
Ecology was deemed the regulatory

authority in Arkansas for all surface coal
mining and all Coal exploration
operations on non-Federal and non-
Indian lands.

(b) The Arkansas regulatory program
as amended on September 2, 1980,
January 19, 1981, and March 12, 1981,
was fully approved, effective January
22,1982.

(c) Copies of the approved program
are available at:

(1) Office of Surface Mining
Reclamation and Enforcement, Tulsa
Field Office, 5100 E. Skelly Drive, Suite
470, Tulsa, Oklahoma 74135-6547.

(2) Arkansas Department of Pollution
Control and Ecology, Surface Mining
and Reclamation Division, 8001
National Drive, Little Rock, Arkansas
72219-8913.

3. Section 904.15 is amended in the
table by adding a new entry in
chronological order by “Date of Final
Publication™ to read as follows:

§904.15 Approval of Arkansas regulatory
program amendments.
* * * * *

Original amendment Date of final o L
submission date publication Citation/description

April 2, 1996 ................ April 29, 1997 ............. ASCMRC 700.10(b); 701.5; 771.25(b); 779.13; .15; .16; .17; .20; .22; .25(k); 780.21(f)(3)(v);
.23; .25(a)(2) through (f); 783.13; .15; .16; .17; .20; .22; 784.14; .15; .16; .20; 785.25;
786.16(c)(4); .19; 795.12; .13; .16; .17; .19; Parts 800, 805 through 808; 816.41(e);
46(2)(3), (0)(2), (c)(2); .49; .81(a), (c)(2), (3), (4); .82; .85; .86; .88; .89(d); .91; .92; .93;
.112; .116(c)(2), (3), (4); .121-U(a), (c) through (g); .122-U; .124-U; .126-U; 827.12(g);
842.11(c)(1) through (4); (d), (e), (f); 842.14.

§906.10 [Amended]

4. Section 904.16 is amended by removing and reserving paragraph (a).

5. Section 904.20 is revised to read as follows:

§904.20 Approval of Arkansas abandoned mine land reclamation plan.

The Arkansas Reclamation Plan, as submitted on July 7, 1982, is approved, effective May 2, 1983. Copies of the
approved program are available at:

(a) Office of Surface Mining Reclamation and Enforcement, Tulsa Field Office, 5100 E. Skelly Drive, Suite 470,
Tulsa, Oklahoma 74135-6547.

(b) Arkansas Department of Pollution Control and Ecology, Surface Mining and Reclamation Division, 8001 National
Drive, Little Rock, Arkansas 72219-8913.

6. Section 904.25 is amended in the table by adding a new entry in chronological order by “Date of Final Publication”
to read as follows:

§904.25 Approval of Arkansas abandoned mine land reclamation plan amendments.

* * * * *

Original amendment submission date Date of final publication Citation/description

* * * * * * *

APl 2, 1996 ..o YN T < A ASCMRC 874.5; .12(a)(4) through (8).
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[FR Doc. 97-10990 Filed 4-28-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 943

[SPATS No. TX-030-FOR]
Texas Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Texas regulatory
program (hereinafter referred to as the
“Texas program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Texas proposed
revisions to the Texas Coal Mining
Regulations (TCMR) pertaining to the
replacement of water supply where it
has been adversely impacted by
contamination, diminution, or
interruption resulting from surface
mining activities. The amendment is
intended to revise the Texas program to
be consistent with the corresponding
Federal regulations.

EFFECTIVE DATE: April 29, 1997.

FOR FURTHER INFORMATION CONTACT: A.
Dwight Thomas, Acting Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6548, Telephone:
(918) 581-6430.

SUPPLEMENTARY INFORMATION:

I. Background on the Texas Program

1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

V1. Procedural Determinations

I. Background on the Texas Program

On February 16, 1980, the Secretary of
the Interior conditionally approved the
Texas program. Background information
on the Texas program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval can be found in the February
27, 1980, Federal Register (45 FR
12998). Subsequent actions concerning
the conditions of approval and program
amendments can be found at 30 CFR
943. 10, 943.15, and 943.16.

11. Submission of the Proposed
Amendment

By letter dated October 21, 1996
(Administrative Record No. TX-629),
Texas submitted a proposed amendment
to its program pursuant to SMCRA.
Texas submitted the proposed
amendment in response to a July 8,
1996, letter (Administrative Record No.
TX-618) that OSM sent to Texas in
accordance with 30 CFR 732.17(c).

OSM announced receipt of the
proposed amendment in the November
4, 1996, Federal Register (61 FR 56648),
and in the same document opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
proposed amendment. The public
comment period closed on December 4,
1996. Because no one requested a public
hearing or meeting, none was held.

During its review of the amendment,
OSM identified a concern relating to the
proposed definition of the term
“replacement of water supply’” at TCMR
701.008(77). Texas had proposed
language at TCMR 701.088(77)(a) that
appeared to place a restriction on the
option for a one-time payment of any
operation and maintenance costs of a
replacement water delivery system that
were in excess of customary and
reasonable delivery costs for the
premining water supply. The proposed
language would have required the
permittee and the water supply owner
to enter into an agreement prior to
commencement of mining operations.
The counterpart Federal definition at 30
CFR 701.5 contains no restriction as to
when the permittee and the water
supply owner may enter into an
agreement for the one-time payment
option. OSM notified Texas of this
concern by letter dated January 8, 1997
(Administrative Record No. TX-629.08).

By letter dated March 5, 1997
(Administrative Record No. TX-619.11),
Texas responded to OSM’s concern by
requesting that its amendment be
revised at TCMR 701.008(77)(a) to
exclude the proposed phrase “at any
time prior to commencement of mining
operations.”

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

Revisions not specifically discussed
below concern nonsubstantive wording
changes, or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.

1. TCMR 701.008(77) Definition of
Replacement of Water Supply

Texas’ proposed definition of the term
“replacement of water supply’’ requires
that protected water supplies
contaminated, diminished, or
interrupted by coal mining operations
be replaced. It provides for replacement
of water supplies which are equivalent
to the premining quantity and quality
on both a temporary and permanent
basis. Replacement includes provision
of an equivalent water delivery system
and compensation for operation and
maintenance costs in excess of
customary and reasonable delivery costs
for the premining water supply. If
agreed to by the water supply owner, a
one-time payment based on the present
worth of the increased annual operating
and maintenance costs for a period of
time agreed upon by the water supply
owner and the permittee would fulfill
the obligation to compensate the owner.
The definition allows the water supply
owner to waive replacement in
circumstances where the water supply
is not needed for the current or
postmining land uses. If water
replacement is waived, the permittee
must demonstrate that a suitable
alternative water source is available and
could be developed if needed.

The Director finds that Texas’
proposed definition at TCMR
701.008(77) is substantively identical to
the corresponding Federal definition at
30 CFR 701.5. Therefore, Texas’
proposed regulation is no less effective
than the Federal regulation.

2. TCMR 779.130 Alternative Water
Supply Information

Texas proposed to revise its
alternative water supply regulation by
clarifying the existing requirements and
adding the requirement that the
application identify the suitability of the
alternative water sources for existing
premine uses and approved postmine
land uses.

The Director finds that the revised
regulation at TCMR 779.130 has
substantively identical regulatory
requirements as the counterpart Federal
regulation at 30 CFR 780.21(e).
Therefore, it is no less effective than the
Federal regulation.

3. TCMR 816.352 Water Rights and
Replacement

Texas proposed to replace the word
“‘affected”” with the words “‘adversely
impacted” to clarify that the specified
water supply to be replaced must have
been adversely impacted by
contamination, diminution, or
interruption proximately resulting from
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the surface mining activities. Texas also
added a new provision requiring the
baseline hydrologic information
required in 8§779.126, 779.130, and
780.146 of its regulations be used to
determine the extent of the impact of
mining upon ground water and surface
water.

The Director finds that the revised
regulation at TCMR 816.352 is
substantively identical to the
counterpart Federal regulation at 30
CFR 816.41(h). Therefore, it is no less
effective than the Federal regulation.

IV. Summary and Disposition of
Comments

Following are summaries of all
substantive written comments on the
proposed amendment that were
received by OSM, and OSM’s responses
to them.

Public Comments

By letter dated November 22, 1996
(Administrative Record No. TX-629.04),
Texas Utilities Services, Inc. submitted
comments in support of Texas’
proposed amendment.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
OSM solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Texas program
(Administrative Record No. TX-629.03).

By letter dated November 22, 1996
(Administrative Record No. TX-629.06),
the U.S. Army Corps of Engineers
commented that it found the changes to
be satisfactory.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). None
of the revisions that Texas proposed to
make in this amendment pertain to air
or water quality standards. Therefore,
OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from the EPA
(Administrative Record No. TX-629.01).
The EPA did not respond to OSM’s
request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
is required to solicit comments on
proposed amendments which may have
an effect on historic properties from the
SHPO and ACHP. OSM solicited
comments on the proposed amendment
from the SHPO and ACHP
(Administrative Record No. 629.02).
Neither the SHPO nor ACHP responded
to OSM’s request.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Texas on
October 21, 1996, and as revised on
March 5, 1997.

The Director approves the regulations
as proposed by Texas with the provision
that they be fully promulgated in
identical form to the regulations
submitted to and reviewed by OSM and
the public.

The Federal regulations at 30 CFR
Part 943, codifying decisions concerning
the Texas program, are being amended
to implement this decision. This final
rule is being made effective immediately
to expedite the State program
amendment process and to encourage
States to bring their programs into
conformity with the Federal standards
without undue delay. Consistency of
State and Federal standards is required
by SMCRA.

V1. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
USC 1253 and 1255) and the Federal
regulations at 30 CFR 730.11, 732.15,
and 732.17(h)(10), decisions on
proposed State regulatory programs and
program amendments submitted by the
States must be based solely on a
determination of whether the submittal

is consistent with SMCRA and its
implementing Federal regulations and
whether the other requirements of 30
CFR Parts 730, 731, and 732 have been
met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 USC 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 USC
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 USC 3507
et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
USC 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 943

Intergovernmental relations, Surface
mining, Underground mining.

Dated: April 8, 1997.
Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, 30 CFR Part 943 is amended
as set forth below:
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PART 943—TEXAS

1. The authority citation for Part 943
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 943.15 is amended in the
table by adding a new entry in
chronological order by “Date of Final
Publication” to read as follows:

§943.15 Approval of Texas regulatory
program amendments.
* * * * *

iqi iaai Date of final o -
Original amendment submission date publication Citation/description
* * * * * * *
OCtODEr 21, 1996 ....ocuiiiiiiiiiiiieiiete et April 29, 1997 TCMR 701.008(77); 779.130; 816.352.

[FR Doc. 97-10993 Filed 4-28-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-Al77

Compensation for Certain
Undiagnosed llinesses

AGENCY: Department of Veterans Affairs.

ACTION: Interim rule with request for
comments.

SUMMARY: The Department of Veterans
Affairs (VA) is amending its
adjudication regulations regarding
compensation for disabilities resulting
from undiagnosed illnesses suffered by
Persian Gulf Veterans. This amendment
is necessary to expand the period within
which such disabilities must become
manifest to a compensable degree in
order for entitlement for compensation
to be established. The intended effect of
this amendment is to ensure that
veterans with compensable disabilities
due to undiagnosed illnesses that may
be related to active service in the
Southwest Asia theater of operations
during the Persian Gulf War may qualify
for benefits.

DATES: Effective date: November 2,
1994. Comment date: Comments must
be received by VA on or before June 30,
1997.

ADDRESSES: Mail or hand deliver written
comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Ave., NW, Room 1154,
Washington, DC 20420. Comments
should indicate that they are submitted
in response to “RIN 2900-Al77.” All
written comments received will be
available for public inspection at the
above address in the Office of
Regulations Management, Room 1158,
between the hours of 8 a.m. and 4 p.m.,
Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT: John
Bisset, Jr., Consultant, Regulations Staff,
Compensation and Pension Service,
Veterans Benefits Administration, 810
Vermont Avenue, NW., Washington, DC
20420, telephone (202) 273-7230.
SUPPLEMENTARY INFORMATION: In
response to the needs and concerns of
Persian Gulf veterans, Congress enacted
the “Persian Gulf War Veterans’ Benefits
Act,” Title | of the ““Veterans’ Benefits
Improvements Act of 1994, Pub. L.
103-446. That statute added a new
section 1117 to Title 38, United States
Code, authorizing the Secretary of
Veterans Affairs to compensate any
Persian Gulf veteran suffering from
chronic disability resulting from an
undiagnosed illness or combination of
undiagnosed illnesses that became
manifest either during active duty in the
Southwest Asia theater of operations
during the Persian Gulf War or to a
degree of ten percent or more within a
presumptive period, as determined by
the Secretary, following service in the
Southwest Asia theater of operations
during the Persian Gulf War. The statute
specified that in establishing a
presumptive period the Secretary
should review any credible scientific or
medical evidence, the historical
treatment afforded other diseases for
which service connection is presumed,
and other pertinent circumstances
regarding the experience of Persian Gulf
veterans.

In the Federal Register of February 3,
1995, VA published a final rule adding
a new §3.317 to title 38, Code of Federal
Regulations, to establish the regulatory
framework necessary for the Secretary to
pay compensation under the authority
granted by the Persian Gulf War
Veterans’ Benefits Act (See 60 FR 6660—
6666). As part of that rulemaking,
having determined that there was little
or no scientific or medical evidence at
that time that would be useful in
determining an appropriate presumptive
period, VA established a two-year-post-
Gulf-service presumptive period based
on the historical treatment of disabilities
for which manifestation periods had
been established and pertinent

circumstances regarding the experiences
of Persian Gulf veterans as they were
then known.

Because of growing concerns
regarding the adequacy of the two-year
presumptive period for undiagnosed
illnesses, the Secretary recently held a
series of veterans’ forums nationwide
and consulted with members of
Congress as well as the leadership of the
national veterans’ service organizations
on the issue of that presumptive period.
The Secretary has concluded that the
two-year presumptive period is
inadequate because: (1) Despite a broad
federal research effort, there is
insufficient data about the nature and
causes of these illnesses to justify
limiting the presumptive period to two
years; and (2) it prevents VA from
compensating certain veterans with
disabilities due to undiagnosed
conditions that may have resulted from
their service in the Persian Gulf War.
Based upon the consensus concerning
the inadequacy of the current
presumptive period and the continuing
medical and scientific uncertainty about
the nature and causes of these illnesses,
the Secretary has determined that the
presumptive period should be extended
to disabilities due to undiagnosed
illnesses that become manifest through
the year 2001. By then, it is anticipated,
results of ongoing research may shed
more light on these issues to guide
future policies.

We are making this amendment
effective November 2, 1994, the effective
date of Title | of Pub. L. 103-446, in
order to ensure that all Persian Gulf War
veterans suffering from disabilities
resulting from undiagnosed illnesses
receive the benefits that Congress
mandated when it enacted Pub. L. 103—
446.

We also are amending the authority
citation following 38 CFR 3.317 to cite
38 U.S.C. 1117 rather than the Public
Law that added that section to the
statute.

We are making this document
effective on an emergency basis. We
have found good cause for concluding
that notice and public procedure
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thereon are impracticable, unnecessary,
and contrary to the public interest since
veterans entitled to compensation must
be provided such compensation
promptly to help them meet their
financial obligations.

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
Only VA beneficiaries could be directly
affected. Therefore, pursuantto 5 U.S.C.
605(b), this amendment is exempt from
the initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

This rule has been reviewed under
Executive Order 12866 by the Office of
Management and Budget.

The Catalog of Federal Domestic

Assistance program numbers are 64.109 and
64.110.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Health care,
Individuals with disabilities, Pensions,
Veterans.

Approved: March 24, 1997.
Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR part 3 is amended as
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

§3.317 [Amended]

2.In §3.317, paragraph (a)(1)(i) is
amended by removing ‘‘two years after
the date on which the veteran last
performed active military, naval, or air
service in the Southwest Asia theater of
operations during the Persian Gulf War”’
and adding, in its place, ‘“December 31,
2001".

3. In §3.317, the authority citation
immediately following paragraph (d)(2)
is revised to read as follows:

§3.317 Compensation for certain

disabilities due to undiagnosed illnesses.
* * * * *

Authority: 38 U.S.C. 1117.

[FR Doc. 97-11055 Filed 4-28-97; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[VA068-5018a and VA066-5018a; FRL—
5815-4]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia:
Withdrawal of the Direct Final Rule
Approving the Redesignation of the
Hampton Roads Ozone Nonattainment
Area

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Withdrawal of a direct final
rule.

SUMMARY: On March 12, 1997, EPA
published a direct final rule approving
the Commonwealth of Virginia’s request
to redesignate the Hampton Roads area
from marginal ozone nonattainment to
attainment. The direct final rule also
approved, as a state implementation
plan (SIP) revision, the 10 year
maintenance plan and mobile emissions
budget developed for the Hampton
Roads area and submitted by the
Commonwealth. Because EPA received
adverse comments on this direct final
action within the 30 day public
comment period, it is withdrawing the
March 12, 1997 direct final rulemaking
action pertaining to the Hampton Roads
nonattainment area.

DATES: This action is effective April 25,
1997.

FOR FURTHER INFORMATION CONTACT:
Kristeen Gaffney, Ozone/Carbon
Monoxide and Mobile Sources Section
(3AT21), USEPA—Region Ill, 841
Chestnut Building, Philadelphia,
Pennsylvania 19107, or by telephone at:
(215) 566-2092. Questions may also be
addressed via e-mail, at the following
address: Gaffney.Kristeen@epamail.epa.
gov [PLEASE note that only written
comments can be accepted for inclusion
in the docket.]

SUPPLEMENTARY INFORMATION: On March
12, 1997, EPA published a direct final
rule [62 FR 11337] approving the
Commonwealth of Virginia’s request to
redesignate the Hampton Roads
marginal ozone nonattainment area from
nonattainment to attainment and the 10
year maintenance plan and mobile
emissions budget submitted by the
Commonwealth for the Hampton Roads
area as revisions to the Virginia SIP. As
stated in the March 12, 1997 rulemaking
document, EPA’s action to approve the
redesignation was based upon its review
of the Commonwealth’s submittal and
its determination that all five of the
Clean Air Act’s criteria for redesignation

have been met by and for the Hampton
Roads area. The ambient air quality data
monitored in the Hampton Roads area
indicated that it had attained the
National Ambient Air Quality Standard
(NAAQS) for ozone for the years 1993—
1995. Review of the data monitored in
1996 has indicated continued
attainment of the ambient standard. EPA
also determined that the
Commonwealth had a fully approved
Part D SIP for the Hampton Roads area,
was fully implementing that SIP, and
that the air quality improvement in the
Hampton Roads area was due to
permanent and enforceable control
measures. In the same rulemaking, EPA
approved the maintenance plan
submitted by the Commonwealth of
Virginia as a SIP revision because it
provides for maintenance of the ozone
standard for 10 years and a mobile
emissions budget for the Hampton
Roads area.

In its March 12, 1997 rulemaking,
EPA stated that if adverse comments
were received on the direct final rule
within the 30 days of its publication,
EPA would publish a document
announcing the withdrawal of its direct
final rulemaking action. Because EPA
received adverse comments on the
direct final rulemaking within the
prescribed comment period from the
Allies in Defense of Cherry Point and
U.S. Senator Lauch Faircloth of North
Carolina, EPA is withdrawing the March
12, 1997 final rulemaking action
pertaining to the Hampton Roads
nonattainment area.

In a companion proposed rulemaking
published in the Proposed Rules section
of the same Federal Register, EPA stated
that if adverse comments were received
on the direct final action within 30 days
of its publication, it would withdraw
the direct final rule. In their letter
submitting adverse comments, the
Allies in Defense of Cherry Point also
indicated that they intended to submit
additional adverse comments and
requested that the comment period be
extended.

In a subsequent rulemaking
document, EPA will reopen the
comment period on the March 12, 1997
proposed rule.

In determining its final action on the
Commonwealth’s redesignation request
and maintenance plan for the Hampton
Roads area, EPA shall consider all
comments received on its March 12,
1997 proposed action.

Dated: April 14, 1997.
William T. Wisniewski,
Acting Regional Administrator, Region Ill.

Therefore the amendments to 40 CFR
parts 52 and 81 which added
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§852.2420(c)(117) and 52.2424 and the
amendment to the table in §81.347 are
withdrawn.

[FR Doc. 97-11123 Filed 4-25-97; 11:54 pm]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 433

[MB-112—F]

Medicaid Program; Third Party Liability
(TPL) Cost-Effectiveness Waivers

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Correcting amendment.

SUMMARY: This document makes
technical corrections to final regulations
published on July 10, 1995, at 60 FR
35498, concerning Medicaid agencies’
actions where third party liability (TPL)
may exist for expenditures for medical
assistance covered under the State plan.

EFFECTIVE DATE: These amendments are
effective as of September 8, 1995, the
effective date of the final rule that
contained the errors.

FOR FURTHER INFORMATION CONTACT:
Deborah Helms, (410) 786—7132.

SUPPLEMENTARY INFORMATION: Final
regulations published on July 10, 1995,
at 60 FR 35498 amended 42 CFR part
433 to revise Medicaid regulations
concerning Medicaid agencies’ actions
where third party liability (TPL) may
exist for expenditures for medical
assistance covered under the State plan.
The regulations allow Medicaid
agencies to request waivers from certain
procedures in regulations that are not
expressly required by the Social
Security Act. In the regulations, we
unintentionally deleted the entire text of
§433.139(b)(3) through an error in our
amendatory language and presentation
of the CFR text. Consequently, we need
to restore the deleted text in
§433.139(b)(3). This document corrects
the error by amending §433.139, to
reinstate the deleted language.

List of Subjects in 42 CFR Part 433

Administrative practice and
procedure, Claims, Grant programs—
health, Medicaid, Reporting and
recordkeeping requirements.

42 CFR Part 433 is corrected by
making the following correcting
amendments:

PART 433—STATE FISCAL
ADMINISTRATION

1. The authority citation for Part 433
continues to read as follows:

Authority: Secs. 1102, 1137, 1902(a)(4),
1902(a)(18), 1902(a)(25), 1902(a)(45), 1902(t),
1903(a)(3), 1903(d)(2), 1903(d)(5), 1903(0),
1903(p), 1903(r), 1903(w), 1912, and 1919(e)
of the Social Security Act (42 U.S.C. 1302,
1320b-7, 1396a(a)(4), 1396a(a)(18),
1396a(a)(25), 1396a(a)(45), 1396a(t),
1396b(a)(3), 1396b(d)(2), 1396a(d)(5),
1396b(i), 1396b(0), 1396b(p), 1396h(r),
1396b(w), and 1396k.

2. Section 433.139 is amended by
adding paragraph (b)(3) to read as
follows:

§433.139 Payment of claims.

* * * * *

(b) Probable liability is established at
the time claim is filed. * * *

(3) The agency must pay the full
amount allowed under the agency’s
payment schedule for the claim and
seek reimbursement from any liable
third party to the limit of legal liability
(and for purposes of paragraph (b)(3)(ii)
of this section, from a third party, if the
third party liability is derived from an
absent parent whose obligation to pay
support is being enforced by the State
title IV-D agency), consistent with
paragraph (f) of this section if—

(i) The claim is prenatal care for
pregnant women, or preventive
pediatric services (including early and
periodic screening, diagnosis and
treatment services provided for under
part 441, subpart B of this chapter), that
is covered under the State plan; or

(ii) The claim is for a service covered
under the State plan that is provided to
an individual on whose behalf child
support enforcement is being carried out
by the State title IV-D agency. The
agency prior to making any payment
under this section must assure that the
following requirements are met:

(A) The State plan specifies whether
or not providers are required to bill the
third party.

(B) The provider certifies that before
billing Medicaid, if the provider has
billed a third party, the provider has
waited 30 days from the date of the
service and has not received payment
from the third party.

(C) The State plan specifies the
method used in determining the
provider’s compliance with the billing
requirements.

* * * * *

(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Programs)

Dated: April 17, 1997.
Neil J. Stillman,

Deputy Assistant Secretary for Information
Resources Management.

[FR Doc. 97-11023 Filed 4-28-97; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Inspector General

42 CFR Part 1004
RIN 0991-AA86
Health Care Programs: Fraud and

Abuse; Revised PRO Sanctions for
Failing To Meet Statutory Obligations

AGENCY: Office of Inspector General
(OIG), HHS.
ACTION: Final rule.

SUMMARY: This final rule addresses
revised procedures governing the
imposition and adjudication of program
sanctions, based on recommendations
from State utilization and quality
control peer review organizations
(PROs), resulting from enactment of
sections 214 and 231(f) of the Health
Insurance Portability and
Accountability Act (HIPAA) of 1996.
EFFECTIVE DATE: These regulations are
effective on April 29, 1997.

FOR FURTHER INFORMATION CONTACT: Joel
J. Schaer, Office of Counsel to the
Inspector General, (202) 619-0089.

SUPPLEMENTARY INFORMATION:
l. Background
The PRO Sanctions Process

Section 1156 of the Social Security
Act imposes specific statutory
obligations on health care practitioners
and other persons to furnish medically
necessary services to Medicare and State
health care program beneficiaries that
meet professionally recognized
standards of health care. The statute
authorizes the Secretary—based on a
PRO’s recommendation—to impose
sanctions on those who fail to comply
with these statutory obligations.

Under the PRO sanctions process as
originally established, no practitioner or
other person was subject to a program
exclusion or a momentary penalty until
the practitioner or other person had
received notice of the proposed sanction
and had an opportunity to respond,
including a discussion with the PRO.
After the receipt of a recommendation
from a PRO, the OIG, delegated the
Secretary’s authority, was authorized to
impose an exclusion or a monetary
penalty after a careful review of all
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relevant documentation and upon
making the determination that the
practitioner or other person (1) Violated
the statutory obligations to render
medically necessary and appropriate
care or failed to provide evidence of
medical necessity and quality, and (2)
was unwilling or unable to comply with
these obligations. A practitioner or other
person excluded from Medicare and any
State health care program, or assessed a
monetary penalty, on the basis of a PRO
recommendation, was entitled to
administrative and judicial review after
such sanction was imposed.

Recent Revisions to the OIG PRO
Sanction Regulations

As a result of various statutory
changes to section 1156 of the Social
Security Act resulting from section 6 of
Public Law 100-93 (the Medicare and
Medicaid Patient and Program
Protection Act), section 4095 of Public
Law 100-203 (the Omnibus Budget
Reconciliation Act (OBRA) of 1987),
section 4205 of Public Law 101-508
(OBRA of 1990) and section 156 Public
Law 103-432 (the Social Security
Amendments of 1994), on December 12,
1995 the OIG published final
regulations (60 FR 63634) that set forth
a comprehensive revision of 42 CFR part
1004, the regulations that govern the
imposition and adjudication of
sanctions against practitioners and other
persons resulting from a PRO
recommendation.

Among other revisions, the
regulations (1) Eliminated the
procedural distinction between
“substantial” violations and ‘‘gross and
flagrant” violations, (2) provided that
any violations of the obligations
identified during a corrective action
plan would be used to support a PRO’s
recommendation regarding
unwillingness or inability, and (3)
allowed the OIG to consider any prior
problems that a practitioner or other
person had with any State health care
program as a factor in determining an
appropriate exclusion. In addition, the
regulations also provided practitioners
and other persons with the option of
informing their patients directly of a
sanction taken against them as an
alternative to the current approach of
published public notification by the
OIG.

The Health Insurance Portability and
Accountability Act of 1996

Sections 214 and 231(f) of HIPAA set
forth a number of changes to section
1156 of the Act with regard to
sanctioning practitioners and other
persons for their failure to comply with
statutory obligations.

1. Monetary Penalty

Prior to the enactment of HIPAA,
section 1156(b)(3) of the Social Security
Act authorized the imposition of a
monetary penalty on a practitioner or
other person as an alternative to
exclusion from participation in the
Medicare and State health care
programs when it was determined,
based on a PRO recommendation, that
medically improper or unnecessary
services were either provided or
ordered. The penalty amount was not to
be more than the “‘actual or estimated
cost of the medically improper or
unnecessary services so provided”
(section 1156(b)(3) of the Act). The
authority to impose a monetary penalty
in lieu of exclusion from participation
in Medicare and State health care
programs was enacted prior to the
establishment of the Medicare
prospective payment system for
hospitals, and it was often difficult to
determine the “‘actual or estimated cost”
of substandard or unnecessary services
for purposes of imposing a monetary
penalty. Further, the amount of such a
penalty was frequently very small and
therefore had little deterrent value. The
penalty amount was also usually
disproportionally small compared to the
Government’s costs in processing such a
case.

Under section 231(f) of HIPAA, the
penalty sanction amount against
practitioners and other persons who fail
to comply with the statutory obligations
has now been changed from “‘the actual
or estimated cost” to “up to $10,000 for
each instance of medically improper or
unnecessary services provided.”

2. Determination of Unwillingness or
Inability

Prior to the enactment of HIPAA,
section 1156(b)(1) of the Social Security
Act authorized the sanctioning of a
practitioner or other person who was
found, based on a PRO
recommendation, to have violated
certain statutory violations and was
determined to ‘“have demonstrated an
unwillingness or a lack of ability
substantially to comply with such
obligations.” This provision created
unnecessary obstacles to the sanctioning
of practitioners and other persons who
had failed to comply with the statutory
obligations since it was often difficult to
assess evidence on the separate issue of
unwillingness or inability.

In accordance with section 214(b) of
HIPAA, section 1156 of the Act has been
now amended to state that in making a
determination on whether to sanction a
practitioner or other person for failure to
comply with statutory obligations

relating to quality and medical necessity
of health care services, the Secretary
will no longer be required to prove that
the practitioner or other person was
either unwilling or unable to comply
with such obligations.

3. Minimum Exclusion Period

Section 1128 of the Social Security
Act authorizes the Secretary to impose
mandatory and permissive exclusions of
individuals and entities from
participation in the Medical and State
health care programs. In the case of
mandatory exclusions, minimum
periods of exclusion are set forth.
Section 1156 of the Act set forth no
specified minimum period of exclusion
from the programs.

Section 214(a) of HIPAA now
mandates that the Secretary impose a
minimum 1 year period of exclusion for
all practitioners and other persons who
fail to meet statutory obligations under
section 1156 of the Act.

I1. Revisions to 42 CFR Part 1004

As a result of Public Law 104-191, we
are making a number of technical
revisions to the OIG’s PRO sanction
regulations at 42 CFR part 1004,
specifically amending §§ 1004.20,
1004.80, 1004.100 and 1004.110. The
changes to 8 1004.20, Sanctions, reflect
the establishment of the 1 year
minimum exclusion period and the
revised monetary penalty amount.
Sections 1004.80(b)(8) (regarding the
corrective action plan contents),
1004.80(c)(6) (regarding the PRO report
recommendations to the OIG),
1004.100(b)(3) (OIG review of the PRO
report), and 1004.100(d)(7) (regarding
the OIG’s decision to sanction) are
either being revised or deleted to
address the deletion from the statute of
the unwillingness and inability
requirement.

An additional technical revision is
also being made to 88 1004.110 (d)(1)(i)
and (d)(2)(i) with regard to public notice
of a sanction. While the public notice of
sanction will continue to identify the
sanctioned practitioner or other person,
the finding that the obligation has been
violated, and the effective date of the
sanction, we are deleting the word
“duration” from these paragraphs. The
duration of an exclusion is dependent
upon the reinstatement of the
practitioner or other person, which is
not automatic and therefore not known
in advance. This change is consistent
with the content of public notices for
exclusions under 42 CFR part 1001 that
are currently published in the Federal
Register.
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111. Waiver of Proposed Rulemaking

In developing this final rule, we are
waiving the usual notice of proposed
rulemaking and public comment
procedures set forth in the
Administrative Procedure Act (APA) (5
U.S.C. 553). The APA provides an
exception to the notice and comment
procedures when an agency finds there
is good cause for dispensing with such
procedures on the basis that they are
impracticable, unnecessary or contrary
to the public interest. We have
determined that under 5 U.S.C.
553(b)(3)(B) good cause exists for
dispensing with the notice of proposed
rulemaking and public comment
procedures for this rule. Specifically,
this rulemaking comports, for the most
part, with the statutory requirements set
forth in Public Law 104-191, with no
issues of policy discretion. Accordingly,
we believe that opportunity for prior
comment is unnecessary and contrary to
the public interest, and are issuing these
revised regulations as a final rule that
will apply to all future cases under this
authority.

IV. Regulatory Impact Statement

As indicated above, the provisions
contained in this final rulemaking set
forth technical revisions to the OIG PRO
sanctions process in compliance with
statutory changes resulting from the
Health Insurance Portability and
Accountability Act of 1996. The great
majority of individuals, organizations
and entities addressed through these
regulations do not engage in such
prohibited activities and practices, and
as a result, we believe that any aggregate
economic impact of these revised
regulations will be minimal, affecting
only those limited few who may engage
in prohibited behavior in violation of
the statute. As such, the changes
contained in this final rule should have
no effect on Federal or State
expenditures. The Office of
Management and Budget (OMB) has
reviewed this final rule in accordance
with the provisions of Executive Order
12866.

Regulatory Flexibility Act

In addition, we generally prepare a
regulatory flexibility analysis that is
consistent with the Regulatory
Flexibility Act (5 U.S.C. 601-612),
unless we certify that a regulation will
not have a significant economic impact
on a substantial number of small
business entities. While some penalties
may have an impact on small entities,
it is the nature of the violation and not
the size of the entity that will result in
an action by the OIG, and the aggregate

economic impact of this rulemaking on
small business entities should be
minimal, affecting only those few who
have chosen to engage in prohibited
arrangements and schemes in violation
of statutory intent. Therefore, we have
concluded and certify, that this final
rule will not have a significant
economic impact on a substantial
number of small business entities, and
that a regulatory flexibility analysis is
not required for this rulemaking.

Paperwork Reduction Act

Sections 1004.80 and 1004.110 of this
rulemaking contain information
collection requirements that require
approval by OMB. We are required to
solicit public comments under section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995. Specifically, we
are inviting comments on (1) whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
estimate of the burden of the collection
of information; (3) ways to enhance the
quality, utility and clarity of the
information collected; and (4) ways to
minimize the burden of the collection of
information on practitioners and other
persons, including through the use of
automated collection techniques or
other forms of information technology.

Title: PRO Sanction Process.

Summary of the collection of
information: In conjunction with section
1156(b)(1) of the Social Security Act,
§1004.80 requires the PRO to submit a
report and recommendation to the OIG
if the violation(s) identified by the PRO
have not been resolved. The report must
include the following information—

« ldentification of the practitioner or
other person, and when applicable, the
name of the director, administrator or
owner of the entity involved;

» The type of health care services
involved;

e A description of each failure to
comply with an obligation;

« Pertinent documentary evidence;

» Copies of written correspondence
and, if applicable, a copy of the
verbatim transcript of the meeting with
the practitioner or other person;

* The PRO’s finding that an
obligation has been violated and that the
violation is substantial and has occurred
in a substantial number of cases or is
gross and flagrant;

« A case-by-case analysis and
evaluation of any additional information
provided by the practitioner or other
person in response to the PRO’s initial
finding;

« A copy of the correction action plan
that was developed and documentation
of the results of such plan;

¢ The number of admissions by the
practitioner or other person reviewed by
the PRO during the period in which the
violations(s) were identified;

* The professional qualifications of
the PRO’s reviewers; and

e The PRO’s sanction
recommendations.

The PRO must specify in its report the
amount of monetary penalty and period
of exclusion recommended, the
availability of alternative sources in the
community along with supporting
information, and the county (or
counties) in which the practitioner or
other person furnishes services.

Section 1004.110 of these regulations
set forth an alternative sanctions
notification process that allows
sanctioned practitioners or other
persons the option of informing all their
patients directly of the sanction action
taken against them. If they select this
option and comply with its
requirements in a timely fashion,
sanctioned practitioners and other
persons will be exempted from the
requirement of public notice.
Practitioners or other persons are
required to certify to the Department
that they have taken action to inform all
their patients of the sanction and, in the
case of exclusion, that they will notify
new patients before furnishing services.
Each sanctioned practitioner or other
person opting for this alternative notice
procedure must alert both existing
patients and all new patients through
written notification based on a
suggested, non-mandatory model
provided by the OIG. The model patient
notification letter indicates the effective
date of the exclusion, the programs from
which the practitioner or other person
has been excluded, and the period of
time for that exclusion. A copy of this
model notification letter is available
from the OIG upon request.

Respondents: The “‘respondents’ for
the collection of information described
in §1004.80 are the individual PROs
recommending a sanction action. The
“respondents’” under § 1004.110 are
those practitioners or other persons who
have been sanctioned under section
1156 of the Act and who opt for the
alternative notice procedure through
written notification to their patients.

Estimated number of respondents:
Over the last several years, the OIG has
received less than ten PRO sanction
recommendations for action. We believe
that the number of PRO sanction cases
and requests for the alternative
notification process will remain low.
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Estimated number of responses per
respondent: 1

Estimated total annual burden on
respondents: We believe that the burden
on PROs of preparing the report to the
OIG will vary widely because of the
differences in the scope and type of
information included and the
complexity of the circumstances that
have led to the PRO recommendation.
We estimate that the average burden for
each submitted report to the OIG will be
in the range from 2 to 10 hours. We
further believes that the burden for most
PROs will be closer to the lower end of
the range, with an average of 4 hours per
respondent. The total burden for this
information collection is estimated to be
28 hours.

In addition, we estimate that the
alternative notification procedure
selected by sanctioned practitioners or
other persons will be minimal,
averaging from 1 to 2 hours per
respondent. Total burden for this
activity is estimated not to exceed 10
hours.

Comments on these information
collection activities should be sent to
both:

Cynthia Agens Bauer, OS Reports
Clearance Officer, ASMB Budget
Office, Room 503—H Humphrey
Building, 200 Independence Avenue,
S.W., Washington, D.C. 20201, FAX:
(202) 690-6352;

Allison Herron Eydt, OIG Desk Officer,
Office of Management and Budget,
Room 10235, New Executive Office
Building, 725 17th Street, N.W.,
Washington, D.C. 20053, FAX: (202)
395-6974.

Comments on these paperwork
reduction requirements should be
submitted to the above individuals
within 30 days following the Federal
Register publication of this final rule.
The information collection requirements
will not be in effect until approval by
OMB. Public notice will be provided
when OMB approval is obtained.

List of Subjects in 42 CFR Part 1004

Administrative practice and
procedure, Health facilities, Health
professions, Medicare, Peer Review
Organizations, Penalties, Reporting and
recordkeeping requirements.

Accordingly, 42 CFR part 1004 is
amended as set forth below:

PART 1004—IMPOSITION OF
SANCTIONS ON HEALTH CARE
PRACTITIONERS AND PROVIDERS OF
HEALTH CARE SERVICES BY A PEER
REVIEW ORGANIZATION

1. The authority citation for part 1004
continues to read as follows:

Authority: 42 U.S.C. 1302 and 1320c-5.

2. Section 1004.20 is revised to read
as follows:

§1004.20 Sanctions.

In addition to any other sanction
provided under the law, a practitioner
or other person may be—

(a) Excluded from participating in
programs under titles V, XVIII, XIX, and
XX of the Social Security Act for a
period of no less than 1 year; or

(b) In lieu of exclusion and as a
condition for continued participation in
titles V, XVIII, XIX, and XX of the Act,
if the violation involved the provision
or ordering of health care services (or
services furnished at the medical
direction or on the prescription of a
physician) that were medically
improper or unnecessary, required to
pay an amount of up to $10,000 for each
instance in which improper or
unnecessary services were furnished or
ordered (or prescribed, if appropriate).
The practitioner or other person will be
required either to pay the monetary
assessment within 6 months of the date
of notice or have it deducted from any
sums the Federal Government owes the
practitioner or other person.

3. Section 1004.80 is amended by
republishing the introductory text of
paragraphs (b) and (c), revising
paragraphs (b)(8), (c)(4), and (c)(5), and
removing paragraph (c)(6) to read as
follows:

§1004.80 PRO report to the OIG.
* * * * *

(b) Content of report. The PRO report
must include the following
information—

* * * * *

(8) A copy of the CAP that was
developed and documentation of the
results of such plan;

* * * * *

(c) PRO recommendation. The PRO
must specify in its report—
* * * * *

(4) The availability of alternative
sources of services in the community,
with supporting information; and

(5) The county or counties in which
the practitioner or other person
furnishes services.

4. Section 1004.100 is amended by
republishing the introductory text of
paragraph (d), revising paragraphs (b),
(d)(6), and (d)(7), and removing
paragraph (d)(8) to read as follows:

§1004.100 Acknowledgement and review
of report.
* * * * *

(b) Review. The OIG will review the
PRO report and recommendation to
determine whether—

(1) The PRO has followed the
regulatory requirements of this part; and

(2) A violation has occurred.

* * * * *

(d) Decision to sanction. If the OIG
decides that a violation of obligations
has occurred, it will determine the
appropriate sanction by considering—
* * * * *

(6) Any prior problems the Medicare
or State health care programs have had
with the practitioner or other person;
and

(7) Any other matters relevant to the
particular case.

* * * * *

5. Section 1004.110 is amended by
revising paragraphs (d)(1)(i) and (d)(2)
to read as follows:

8§1004.110 Notice of sanction.
* * * * *

(d) Patient notification. (1)(i) The OIG
will provide a sanctioned practitioner or
other person an opportunity to elect to
inform each of their patients of the
sanction action. In order to elect this
option, the sanctioned practitioner or
other person must, within 30 calendar
days from receipt of the OIG notice,
inform both new and existing patients
through written notice—based on a
suggested (non-mandatory) model
provided to the sanctioned individual
by the OIG—of the sanction and, in the
case of an exclusion, its effective date.
Receipt of the OIG notice is presumed
to be 5 days after the date of the notice,
unless there is a reasonable showing to
the contrary. Within this same period,
the practitioner or other person must
also sign and return the certification
that the OIG will provide with the
notice. For purposes of this section, the
term ““all existing patients” includes all
patients currently under active
treatment with the practitioner or other
person, as well as all patients who have
been treated by the practitioner or other
person within the last 3 years. In
addition, the practitioner or other
person must notify all prospective
patients orally at the time such persons
request an appointment. If the
sanctioned party is a hospital, it must
notify all physicians who have
privileges at the hospital, and must post
a notice in its emergency room, business
office and in all affiliated entities
regarding the exclusion. In addition, for
purposes of this section, the term “in all
affiliated entities”” encompasses all
entities and properties in which the
hospital has a direct or indirect
ownership interest of 5 percent or more
and any management, partnership or
control of the entity.

* * * * *
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(2) If the sanctioned practitioner or
other person does not inform his, her or
its patients and does not return the
required certification within the 30-day
period, or if the sanctioned practitioner
or other person returns the certification
within the 30-day period but the OIG
obtains reliable evidence that such
person nevertheless has not adequately
informed new and existing patients of
the sanction, the OIG—

(i) Will see that the public is notified
directly of the identity of the sanctioned
practitioner or other person, the finding
that the obligation has been violated,
and the effective date of any exclusion;
and

(ii) May consider this failure to adhere
to the certification obligation as an
adverse factor at the time the sanctioned
practitioner or other person requests
reinstatement.

* * * * *
Dated: December 12, 1996.
June Gibbs Brown,
Inspector General, Department of Health and
Human Services.
Approved: December 27, 1996.
Donna E. Shalala,
Secretary.
[FR Doc. 97-11024 Filed 4-28-97; 8:45 am]
BILLING CODE 4150-04-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Final rule.

SUMMARY: Modified base (1% annual
chance) flood elevations are finalized
for the communities listed below. These
modified elevations will be used to
calculate flood insurance premium rates
for new buildings and their contents.

EFFECTIVE DATES: The effective dates for
these modified base flood elevations are
indicated on the following table and
revise the Flood Insurance Rate Map(s)
(FIRMS) in effect for each listed
community prior to this date.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each

community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard Identification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes the final determinations listed
below of modified base flood elevations
for each community listed. These
modified elevations have been
published in newspapers of local
circulation and ninety (90) days have
elapsed since that publication. The
Executive Associate Director has
resolved any appeals resulting from this
notification.

The modified base flood elevations
are not listed for each community in
this notice. However, this rule includes
the address of the Chief Executive
Officer of the community where the
modified base flood elevation
determinations are available for
inspection.

The modifications are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program.

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are

made final, and for the contents in these
buildings.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Executive Associate Director,
Mitigation Directorate, certifies that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are required to maintain community
eligibility in the National Flood
Insurance Program. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:
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Dates and name of news-

Effective date

State and county Location paper where notice was Chief executive officer of community of modifica- ComNrrcljunity
published tion ’
New Jersey: Mid- Borough of South September 9, 1996, Sep- The Honorable Thomas J. Toto, Mayor | March 3, 340280 C
dlesex (FEMA River. tember 16, 1996, The of the Borough of South River, 64— 1997.

Docket No. 7197).

Home News & Tribune.

Jersey 08882.

66 Main Street, South River, New

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: April 16, 1997.
Richard W. Krimm,

Executive Associate Director, Mitigation
Directorate.

[FR Doc. 97-11000 Filed 4-28-97; 8:45 am]
BILLING CODE 6718-03-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

[Docket No. FEMA—7221]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations is appropriate because of new
scientific or technical data. New flood
insurance premium rates will be
calculated from the modified base flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) (FIRMs) in
effect prior to this determination for
each listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Executive Associate Director reconsider
the changes. The modified elevations
may be changed during the 90-day
period.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard Identification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.
SUPPLEMENTARY INFORMATION: The
modified base flood elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program.

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No

environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Executive Associate Director,
Mitigation Directorate, certifies that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are required to maintain community
eligibility in the National Flood
Insurance Program. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:
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. Dates and name of news- : . ] . Effective date of | Communit
State and county Location paper where notice was Chief executive officer of community dification No Yy
published mo :
Alabama: Jefferson | Unincorporated Mar. 5, 1997, Mar. 12, Ms. Mary M. Buckelew, President of | Feb. 26, 1997 ...... 010217 B
Areas. 1997, Birmingham Post- the Jefferson County Board of
Herald. Commissioners, 716 North 21st
Street, Birmingham,  Alabama
35263.
Georgia: DeKalb ... | Unincorporated Mar. 20, 1997, Mar. 27, Ms. Liane Levetan, DeKalb County | June 25, 1997 ...... 130065 F
Areas. 1997, Decatur-DeKalb Chief Executive Officer, 1300 Com-
News/Era. merce Drive, Decatur, Georgia
30030.
lllinois:
CooK v Village of Apr. 7, 1997, Apr. 14, The Honorable Al Larson, Mayor of | Mar. 26, 1997 ...... 170158 C
Schaumburg. 1997, Daily Herald. the Village of Schaumburg, 101
Schaumburg Court, Schaumburg,
lllinois 60193-1899.
CooK v Unincorporated Apr. 1, 1997, Apr. 8, Mr. John H. Stroger, President of the | Mar. 20, 1997 ...... 170054 B
Areas. 1997, Chicago Sun- Cook County Board of Commis-
Times. sioners, 118 North Clark Street,
Room 537, Chicago, lllinois 60602.
Cook and Village of Roselle | Apr. 11, 1997, Apr. 18, The Honorable Gayle Smolinski, | July 17, 1997 ....... 170216 B
DuPage. 1997, Daily-Herald. Mayor of the Village of Roselle, 31
South Prospect Street, Roselle, llli-
nois 60172.
McHenry ........ Village of Spring Apr. 2, 1997, Apr. 9, Mr. Robert Martens, Village of Spring | Mar. 21, 1997 ...... 170485 B
Grove. 1997, Northwest Herald. Grove President, 7401 Meyer
Road, Spring Grove, lllinois 60081.
Indiana: Marion ..... City of Indianap- Mar. 21, 1997, Mar. 28, The Honorable Stephen Goldsmith, | Mar. 13, 1997 ...... 180159 D
olis. 1997, The Indianapolis Mayor of the City of Indianapolis,
Star and News. 200 East Washington Street, Indi-
anapolis, Indiana 46204—-3357.
New Hampshire: Town of Amherst Mar. 20, 1997, Mar. 27, Mr. Robert Jackson, Chairman of the | June 25, 1997 ...... 330081 B
Hillsborough. 1997, The Telegraph. Selectmen of the Town of Amherst,
P.O. Box 960, Amherst, New
Hampshire 03031.
Ohio: Fairfield and | City of Columbus Mar. 28, 1997, Apr. 4, The Honorable Gregory S. Lashutka, | July 3, 1997 ......... 390170 G
Franklin. 1997, The Columbus Mayor of the City of Columbus, 90
Dispatch. West Broad Street, Columbus,
Ohio 43215.
Tennessee: Shelby | Unincorporated Mar. 3, 1997, Mar. 10, Mr. Jim Kelly, Shelby County Chief | Feb. 26, 1997 ...... 470214 E
Areas. 1997, The Daily News. Administrative Officer, 160 North
Main Street, Memphis, Tennessee
38103.
Virginia:
Loudoun ......... Town of Leesburg | Mar. 19, 1997, Mar. 26, The Honorable James Klem, Mayor | June 24, 1997 ...... 510091 B
1997, Loudoun Times- of the Town of Leesburg, P.O. Box
Mirror. 88, 25 West Market Street, Lees-
burg, Virginia 20176.
Orange ........... Unincorporated Mar. 13, 1997, Mar. 20, Ms. Brenda Bailey, Orange County | Sept. 3, 1997 ....... 510203 B
Areas. 1997, Orange County Administrator, P.O. Box 111, Or-
Review. ange, Virginia 22960.
Wisconsin: Wash- Village of German- | Mar. 21, 1997, Mar. 28, Mr. Paul Brandenburg, Village of Ger- | Mar. 14, 1997 ...... 550472 B
ington. town. 1997, Daily News. mantown Administrator, P.O. Box
337, Germantown,  Wisconsin
53022-0337.

(Catalog of Federal Domestic Assistance No.

83.100, “Flood Insurance.”)

FEDERAL EMERGENCY
MANAGEMENT AGENCY

flood elevations and modified base
flood elevations are the basis for the

floodplain management measures that

Dated: April 16, 1997.
Richard W. Krimm,

Executive Associate Director, Mitigation
Directorate.

[FR Doc. 97-10999 Filed 4-28-97; 8:45 am]
BILLING CODE 6718-03-P

44 CFR Part 67
Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: Base (1% annual chance)
flood elevations and modified base
flood elevations are made final for the
communities listed below. The base

each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATES: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
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by contacting the office where the maps
are available for inspection as indicated
on the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard Identification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA or Agency) makes final
determinations listed below of base
flood elevations and modified base
flood elevations for each community
listed. The proposed base flood
elevations and proposed modified base
flood elevations were published in
newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

The Agency has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and Flood
Insurance Rate Map available at the
address cited below for each
community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Executive Associate Director,
Mitigation Directorate, certifies that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
final or modified base flood elevations
are required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and are required to establish and

maintain community eligibility in the
National Flood Insurance Program. No
regulatory flexibility analysis has been
prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in
feet above
Source of flooding and location *Ig{g\yz;?dn
in feet
(NGVD)
CONNECTICUT
Cromwell (Town), Middlesex
County (FEMA Docket No.
7199)
Mattabassett River:
At upstream side of the most
downstream  crossing  of
State Route 72 ........cccvveeeen. *23
At downstream side of the
most upstream crossing of
State Route 72 .......ccceevvvenns *24
Coles Road Brook:
At  the confluence  with
Mattabassett River ............... *23
Just downstream of State
Route 72 ....cccovvveeiiiiiiieeeeee *24
Willow Brook:
At the confluence with the
Mattabassett River ............... *23
Approximately 50 feet up-
stream of State Route 72 ..... *24

Source of flooding and location

#Depth in
feet above
ground.
*Elevation
in feet
(NGVD)

Maps available for inspection
at Cromwell Town Hall, De-
partment of Public Works, 41
West Street, Cromwell, Con-
necticut.

FLORIDA

Broward County
porated Areas)
Docket No. 7199)

Atlantic Ocean:

Approximately 500 feet east of
the intersection of S.E. 19th
Street and South Ocean
Boulevard

Approximately 100 feet west of
intersection of South Ocean
Boulevard and Terra Mar
Drive

Maps available for inspection
at the Department of Natural
Resource Protection, Water
Resources Division, 218 S.W.
1st Avenue, 2nd Floor, Ft. Lau-
derdale, Florida.

(Unincor-
(FEMA

Deerfield Beach
Broward County
Docket No. 7199)

Atlantic Ocean:
At intersection of N.E. 4th
Court and N.E. 21st Avenue
Approximately 100 feet east of
the intersection of 21st Ave-
nue and S.E. 9th Street

Maps available for inspection
at the Deerfield Beach City
Hall, Engineering Department,
150 Northeast 2nd Avenue,
Deerfield Beach, Florida.

(City),
(FEMA

Hillsboro Beach
Broward County
Docket No. 7199)

Atlantic Ocean:

Approximately 800 feet east of
the intersection of N.E. 31st
and N.E. 39th Street

Approximately 800 feet north-
east of the intersection of
State Route A1A and River-
side Drive

Maps available for inspection
at the Hillsboro Beach City

Hall, 1210 Hillsboro Mile, Hills-

boro Beach, Florida.

(Town),
(FEMA

KENTUCKY

Daviess County
porated Areas)
Docket 7199)

Ohio River:

900 feet upstream of State
Route 270 and Highway 60

(Unincor-
(FEMA

*13

*6

*10

*13

*13

*6

*387
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#Depth in #Depth in
feet above feet above
; . ground. ; . ground.
Source of flooding and location «Elevation Source of flooding and location *Elevation
in feet in feet
(NGVD) (NGVD)
Yellow Creek: Approximately 550 feet up-
2.5 miles upstream of con- stream of Farransville Road *576
fluence with Ohio River ........ *397  Maps available for inspection
Just downstream of State at the Woodward Township
Road 144 .......coooeveernnnn. *391 Building, 101 Riverside Ter-
Van Buren Creek 70 (flooding race, Lock Haven, Pennsylva-
controlled by Ohio River): nia.
At confluence of Van Buren
Creek 70 and Yellow River .. *391

Unnamed Tributary to Van Buren

Creek 70:

At confluence of unnamed trib-
utary to Van Buren Creek 70
and Van Buren Creek

Approximately 1,000 feet up-
stream of State Road 390 ....

Maps available for inspection
at the Daviess County Court-
house, 212 St. Ann Street,

Owensboro, Kentucky.

NEW HAMPSHIRE

Keene (City), Cheshire County
(FEMA Docket No. 7199)
Black Brook:
Downstream side of Wilson
Pond Dam
Approximately 1.19 miles up-
stream of State Route 12 .....
Maps available for inspection
at the Code Enforcement De-
partment, 3 Washington Street,
4th Floor, Keene, New Hamp-
shire.

PENNSYLVANIA

Lock Haven (City), Clinton
County (FEMA Docket No.
7195)

Sugar Run:
At its confluence with West
Branch Susquehanna River
Approximately 330 feet up-
stream of State Route 120 ...

Maps available for inspection
at the Lock Haven City Engi-
neer's Office, Lock Haven City
Hall, 20 East Church Street,
Lock Haven, Pennsylvania.

Woodward (Township), Clin-
ton County (FEMA Docket
No. 7195)

West  Branch
River:
Approximately 1 mile down-

stream of Woodward Avenue
Approximately 800 feet up-
stream of CONRAIL

Reeds Run:

At confluence with West
Branch Susquehanna River

Approximately 900 feet up-
stream of Church Street .......

Queens Run:

At confluence with West
Branch Susquehanna River

Susquehanna

*391

*391

*501

*520

*572

*572

*564

*579

*566

*566

*576

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.™)

Dated: April 16, 1997.
Richard W. Krimm,

Executive Associate Director, Mitigation
Directorate.

[FR Doc. 97-11002 Filed 4-28-97; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, 74, 78, 95, and 101
[CC Docket No. 92—-297: FCC 97-82]

Use of the 28 GHz and 31 GHz Bands
for Local Multipoint Distribution
Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission adopts a
Second Report and Order, Order on
Reconsideration, and Fifth Notice of
Proposed Rulemaking in this
proceeding. A summary of the Fifth
Notice of Proposed Rulemaking portion
of this decision was published in the
April 7, 1997 issue of the Federal
Register (62 FR 16514),and seeks
comment on specific rules to be applied
for the partitioning and disaggregation
of LMDS licenses. The Second Report
and Order designates an additional 300
megahertz of spectrum in the 31 GHz
band to LMDS and adopts service rules
for LMDS, as well as competitive
bidding rules for LMDS spectrum. The
Order on Reconsideration denies
petitions for reconsideration of the
Commission’s dismissal of applications
for waiver of the Commission’s point-to-
point rules governing the 28 GHz band.
The Second Report and Order contains
modified information collections subject
to the Paperwork Reduction Act of 1995
and has been submitted to the Office of
Management and Budget (OMB) for
review under the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the

modified information collections
contained in this proceeding.

DATES: The rules in this document will
become effective June 30, 1997;
applications to modify existing 31 GHz
licenses must be filed no later than July
14, 1997. Written comments by the
public on the revised information
collections are due by April 21, 1997.
ADDRESSES: Secretary, Federal
Communications Commission,
Washington, D.C. 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
information collections contained
herein should be submitted to Dorothy
Conway, Federal Communications
Commission, Room 234, 1919 M Street,
N.W., Washington, D.C. 20554, or via
the Internet to dconway@fcc.gov., and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725—17th Street, N.W.,
Washington, D.C. 20503 or via the
Internet at fain__t@al.eop.gov. For
additional information regarding the
information collections contained
herein, contact Dorothy Conway at 202—
418-0217 or via the Internet at
dconway@fcc.gov.

FOR FURTHER INFORMATION CONTACT: Bob
James, Private Wireless Division,
(202)418-0680, Mark Bollinger or Jay
Whaley, Auctions Division, (202)418—
0660, or Joseph Levin or Jane Phillips,
Policy Division, (202) 418-1310.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Second Report and
Order and Order on Reconsideration
segment of the Second Report and
Order, Order on Reconsideration and
Fifth Notice of Proposed Rulemaking in
CC Docket No. 92-297, PP-22, FCC 97—
82, adopted March 11, 1997, and
released March 13, 1997. A summary of
the Fifth Notice of Proposed Rulemaking
portion of this decision was published
in the April 7, 1997 issue of the Federal
Register (62 FR 16514). The complete
text of this decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, N.W.,
Washington, D.C., and also may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (202) 857-3800, 2100 M Street,
N.W., Suite 140, Washington, DC 20037.

Paperwork Reduction Act

The Second Report and Order
contains a modified information
collection. The Commission, as part of
its continuing effort to reduce
paperwork burdens, invites the general
public and OMB to comment on the
information collections contained in the
Second Report and Order, as required
by the Paperwork Reduction Act of
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1995, Public Law 104-13. Public and
agency comments are due May 29, 1997,
OMB notification of action is due June
30, 1997. Comments should address: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

OMB Approval Number: 3060—-0531.

Title: Redesignation of 27.5 GHz
Frequency Band, Establishing Rules and
Policies for Local Multipoint
Distribution (NPRM CC Docket No. 92—
297).

Form No.: N/A.

Type of Review: Reinstatement, with
change, of a previously approved
collection for which approval has
expired.

Respondents: Business or other for-

profit entities.
Number of Respondents: 986.
Estimated Time Per Response: 41
hours.
Total Annual Burden: 30,381.5 hours.
Total Annual Cost: $2,025,400.
Needs and Uses: The information

requested will be used by FCC
personnel to determine whether the
applicant is qualified legally and
technically to be licensed to use the
radio spectrum. The original NPRM
sought comment on rules governing a
substantial number of filings that an
estimated 10,000 applicants would
make. It was estimated that an average
of 8 hours per respondent would be
required to comply with the proposed
requirements. The Second Report and
Order revised these requirements and
burdens to three specific burdens
involving frequency coordination,
discontinuance of service, and
certification of construction
requirements/renewal expendancy for
an estimated 986 respondents that
would take an average of 41 hours to
comply with the rules.

l. Designation and Licensing of
Spectrum

A. 31 GHz Band and Number of
Licenses

1. The Second Report and Order
allocates an additional 300 megahertz of
spectrum in the 31 GHz band (31.0-
31.3) for LMDS. It also adopts the use
of Basic Trading Areas (BTAs) for
licensing areas. Two licenses, of
unequal size, are proposed for each

BTA. The larger license is for 1150
megahertz, 1000 megahertz of which is
located in the 28 GHz band (27.5-29.5)
and 150 of which is located in the
center of the 300 megahertz segment in
the 31 GHz band. The smaller license is
for a total of 150 megahertz, consisting
of 75 megahertz at either end of the 150
megahertz segment in the 31 GHz band
allocated to LMDS. Incumbent
governmental licensees and private
business users presently operating in
the 75-megahertz segments of the band
encompassed by the smaller, 150
megahertz LMDS license, will be
accorded protection from interference
from the LMDS operator in that band.
(No interference protection will be
accorded to incumbents operating on a
temporary basis in the 31 GHz band.)
The reverse will be the case with the
1150 megahertz LMDS license. The
1150 megahertz LMDS licensee will be
accorded protection from interference
from all incumbents operating in the
center 150 megahertz segment of the 31
GHz band. However, incumbent
governmental licensees and private
business users in that segment will be
permitted to migrate to the 75-
megahertz segments encompassed by
the smaller LMDS license in order to
obtain the protections offered such
incumbents in that band, provided they
file an application to modify their
licenses no later than July 14, 1997.
These applications will not be subject to
petitions to deny. Applications for new
facilities in the 31 GHz band are frozen.
B. Eligibility

2. LECs and cable companies are
barred from owning 1150 megahertz
LMDS licenses that are *‘in-region.”
Incumbent LECs and cable companies
may participate fully in the auction of
1150 MHz licenses, including the
auction of in-region licenses, so long as
they come into compliance with the
restrictions within 90 days by divesting
telephone or cable assets, or partitioning
the LMDS license. An incumbent will
be defined as in-region if its authorized
service area represents 10 percent or
more of the population of the BTA; a 20
percent or greater ownership level will
constitute an attributable interest in a
license. These restrictions will
terminate on the third anniversary of the
close of the auction, unless extended by
the Commission. Parties may seek
waivers to shorten the restriction
period.

C. Buildout and Flexibility of Use

3. LMDS licensees will be subject to
liberal construction requirements.
LMDS licensees may disaggregate or
partition a license at any time, with
certain restrictions for licensees taking

advantage of bidding credits or
installment payments. (The Fifth Notice
of Proposed Rulemaking portion of this
decision proposes specific provisions
regarding partitioning and
disaggregation.) Licensees also have the
flexibility to choose whether they want
to offer common carrier or private
carrier services, or both.

D. Petitions for Reconsideration and
Pioneer’s Preference

4. The Commission has also deferred
decision on CellularVision’s pioneer’s
preference request until completion of a
peer review of CellularVision’s
technology, and issues concerning the
pioneer’s preference license for the
portion of the New York Basic Trading
Area lying outside of the New York
Primary Metropolitan Statistical Area
already licensed to CellularVision are
pending the outcome of such review
process and final disposition of its
preference request. Finally, the Order
denies the petitions for reconsideration
of the Commission’s decision to dismiss
waiver applications filed by entities
seeking a license under Hye Crest
Management, Inc.

1. Competitive Bidding Rules and
Procedures

A. Use of Competitive Bidding

5. The Commission concludes that
auctioning LMDS licenses would further
the Communications Act’s objectives.
First, based on its previous experience
in conducting auctions for other
services, the Commission believes that
use of competitive bidding to award
LMDS licenses, as compared with other
licensing methods, would speed the
development and deployment of this
new technology, products and services
to the public with minimal
administrative or judicial delay, and
would encourage efficient use of the
spectrum as required by Sections
309(j)(3)(A) and 309(j)(3)(D), 47 U.S.C.
§8309(j)(3)(A) & 309(j)(3)(D). Second,
auctions meet the objectives of Section
309(j)(3)(B), 47 U.S.C. §309(j)(3)(B),
because the Commission is adopting
competitive bidding rules that foster
economic opportunity and the
distribution of licenses among a wide
variety of applicants, including small
businesses.

6. The Commission also has
determined that the use of auctions to
assign LMDS licenses will advance the
goals of 47 U.S.C. §309(j)(3)(C) by
enabling the public to recover a portion
of the value of the public spectrum. If
the Commission uses a licensing



23150

Federal Register / Vol. 62, No. 82 / Tuesday, April 29, 1997 / Rules and Regulations

methodology that ensures that licenses
are assigned to those who value them
most highly, it follows that such
licensees can be expected to make the
most efficient and intensive use of the
spectrum. Because LMDS is eligible for
competitive bidding under the statutory
requirements set forth in 47 U.S.C.
§309(j)(2)(A), the Commission is
precluded from using lotteries to award
LMDS licenses. Accordingly, the
Commission rejects the suggestion that
the Commission use lotteries to award
LMDS licenses.

7. The Commission also declines at
this time to set aside LMDS spectrum
for educational purposes. While the
Commission is not adopting public
interest programming obligations at this
time, it reserves the right to do so on
LMDS providers who provide video
services. Licensees are specifically on
notice that the Commission may adopt
public interest requirements at a later
date. If public interest obligations are
found to be warranted, one option
would be to adopt rules similar to those
Congress enacted for Direct Broadcast
Satellite providers, including a 4
percent to 7 percent set-aside of
capacity for non-commercial
educational and informational
programming. See 47 U.S.C. § 335.
Another option would be to hold LMDS
licensees to a “‘promise versus
performance” type standard.

B. Competitive Bidding Design for LMDS
Licenses

8. Based on the record in this
proceeding and its successful
experience conducting simultaneous
multiple round auctions for other
services, the Commission believes a
simultaneous multiple round auction is
the most appropriate competitive
bidding design for LMDS. First, for
certain bidders, the value of these
licenses will be significantly
interdependent because of the
desirability of aggregation across
geographic regions. Simultaneous
multiple round bidding will generate
more information about license values
during the course of the auction, and
provide bidders with more flexibility to
pursue back-up strategies, than
auctioning licenses separately.
Simultaneous multiple round bidding
therefore is most likely to award
licenses to the bidders who value them
the most highly and to provide bidders
with the greatest likelihood of obtaining
the license combinations that best
satisfy their service needs. The
Commission currently does not have the
operational capability to use
combinatorial bidding but will consider
doing so in future auctions.

9. The Commission will conduct
simultaneous auctions of two licenses in
each of 492 BTAs for LMDS, for a total
of 984 licenses. Each BTA will have one
license consisting of 1,150 megahertz:
1,000 megahertz in the 28 GHz band
(27.5-28.35 GHz and 29.1-29.25 GHz)
and 150 megahertz in the 31 GHz band
(31.075 GHz-31.225 GHz); and a second
license consisting of 150 megahertz in
the 31 GHz band (31.0-31.075 GHz and
31.225-31.399 GHz) will be auctioned
concurrently. The Commission will not
include the New York BTA at this time
in the licensing process because of the
outstanding issues connected with the
CellularVision pioneer preference
request.

10. The Commission will use the
competitive bidding procedures of part
1, subpart Q, for LMDS with
modifications as indicated below.

1. Bid Increments and Tie Bids

11. As it has done for previous
auctions, the Commission will
announce by Public Notice prior to the
LMDS auction the general guidelines for
bid increments. The Commission retains
the discretion to set and, by
announcement before or during the
auction, vary the minimum bid
increments for individual licenses or
groups of licenses. Where a tie bid
occurs, the Commission will determine
the high bidder by the order in which
the Commission received the bids. The
Commission retains the discretion to
vary both absolute and percentage bid
increments for specific licenses.

2. Stopping Rules

12. The Commission will use a
simultaneous stopping rule for LMDS.
The auction will close after one round
passes in which no new valid bids,
proactive activity rule waivers, or bid
withdrawals are submitted. The
Commission will retain the discretion,
however, to keep the auction open even
if no new valid bids, proactive waivers,
or bid withdrawals are submitted. In the
event that this discretion is exercised,
the effect will be the same as if a bidder
had submitted a proactive waiver. This
will help ensure that the auction is
completed within a reasonable period of
time, because it will enable the
Commission to utilize larger bid
increments, which speed the pace of the
auction, without risking premature
closing of the auction. Since it also
imposes an activity rule, the
Commission believes that allowing
simultaneous closing for all licenses
will afford bidders flexibility to pursue
back-up strategies without running the
risk that bidders will hold back their
bidding until the final rounds. In

addition, the Commission retains the
discretion to declare after forty rounds
that the auction will end after some
specified number of additional rounds.
If this option is used, the Commission
will only accept bids on licenses where
the high bid has increased in at least
one of the last three rounds.

3. Duration of Bidding Rounds

13. Because in simultaneous multiple
round auctions bidders may need a
significant amount of time to evaluate
back-up strategies and develop their
bidding plans, the Commission reserves
the discretion to vary the duration and
frequency of bidding rounds. The
Commission will announce any changes
to the duration of and intervals between
bidding either by Public Notice prior to
the auction or by announcement during
the auction.

4. Bid Withdrawals

14. Because the Commission is
awarding two licenses of different size
(1,150 megahertz and 150 megahertz)
per geographic area, the Commission
finds it unnecessary to address the
merits of comments predicated on the
assumption that the Commission would
award two LMDS licenses of equal size.
The Commission will not make use of
a bid withdrawal period within each
round as in previous auctions, but will
permit a high bidder to withdraw the
high bid from a previous round subject
to the bid withdrawal payments
discussed below. If a high bid is
withdrawn (and not bid upon in the
same round), the license will be offered
in the next round at the second highest
bid price. The Commission may at its
discretion adjust the offer price in
subsequent rounds until a valid bid is
received on the license. In addition, to
prevent a bidder from strategically
delaying the close of the auction, the
Commission retains the discretion to
limit the number of times that a bidder
may re-bid on a license from which it
has withdrawn a high bid.

5. Activity Rules

15. For LMDS auctions, the
Commission will use the Milgrom-
Wilson activity rule with some
variations. Milgrom and Wilson divide
the auction into three stages. The
Commission will set, by announcement
before the auction, the minimum
required activity levels for each stage of
the auction. The Commission retains the
discretion to set and, by announcement
before or during the auction, vary the
required minimum activity levels (and
associated eligibility calculations) for
each auction stage. Retaining this
flexibility will improve its ability to
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control the pace of the auction and help
ensure that the auction is completed
within a reasonable period of time.

16. For the LMDS auctions, the
Commission will use the following
transition guidelines: The auction will
begin in Stage One and will generally
move from Stage One to Stage Two and
from Stage Two to Stage Three when the
auction activity level is below ten
percent for three consecutive rounds.
Under no circumstances can the auction
revert to an earlier stage. However, the
Commission retains the discretion to
determine and announce during the
course of an auction when, and
whether, to move from one auction stage
to the next, based on a variety of
measures of bidder activity, including,
but not limited to, the auction activity
level as defined above, the percentage of
licenses (measured in terms of bidding
units) on which there are new bids, the
number of new bids, and the percentage
increase in revenue.

17. To avoid the consequences of
clerical errors and to compensate for
unusual circumstances that might delay
a bidder’s bid preparation or submission
in a particular round, the Commission
will provide bidders with a limited
number of waivers of the above-
described activity rule. The Commission
believes that some waiver procedure is
needed because the Commission does
not wish to reduce a bidder’s eligibility
due to an accidental act or
circumstances not under the bidder’s
control.

18. The Commission will provide
bidders with five activity rule waivers
that may be used in any round during
the course of the auction. If a bidder’s
activity is below the required activity
level, a waiver will be applied
automatically. That is, for example, if a
bidder fails to submit a bid in a round,
and its activity from any standing high
bids (that is, high bids at the end of the
previous round) falls below its required
activity level, a waiver will be
automatically applied. A waiver will
preserve current eligibility in the next
round. An activity rule waiver applies
to an entire round of bidding and not to
a particular BTA service area.

19. Bidders will be afforded an
opportunity to override the automatic
waiver mechanism when they place a
bid if they intentionally wish to reduce
their bidding eligibility and do not want
to use a waiver to retain their eligibility
at its current level. If a bidder overrides
the automatic waiver mechanism, its
eligibility will be permanently reduced,
and it will not be permitted to regain its
bidding eligibility from a previous
round. An automatic waiver invoked in
a round in which there are no new valid

bids will not keep the auction open.
Bidders will have the option of entering
a proactive activity rule waiver during
any round. If a bidder submits a
proactive waiver in a round in which no
other bidding activity occurs, the
auction will remain open.

20. The Commission retains the
discretion to issue additional waivers
during the course of an auction for
circumstances beyond a bidder’s
control. The Commission also retains
the flexibility to adjust by Public Notice
prior to an auction the number of
waivers permitted, or to institute a rule
that allows one waiver during a
specified number of bidding rounds or
during specified stages of the auction.

C. Procedural and Payment Issues

21. The Commission will generally
follow the procedural and payment
rules established in subpart Q of part 1
of the Commission’s Rules. Any service-
specific modifications based on the
particular characteristics of LMDS will
be set forth by Public Notice by the
Wireless Telecommunications Bureau.

1. Upfront Payments

22. The Commission recognizes that
for purposes of LMDS the formula of
$0.02 per MHz-pop can yield very high
upfront payments given the amount of
spectrum offered in each service area.
The Commission believes that the
concerns of commenters about
potentially high payments may be
alleviated by lowering the amount per
MHz-pop used to calculate the payment.
The Commission delegates authority to
the Chief, Wireless Telecommunications
Bureau, to determine an appropriate
calculation for the upfront payment,
which the Bureau will announce by
Public Notice. In calculating the upfront
payment, the Bureau should take into
consideration the value of similar
spectrum.

2. Down Payments, Long-Form
Applications, and Payment in Full

23. The Commission will require all
winning bidders in LMDS auctions to
supplement their upfront payments
with a down payment sufficient to bring
their total deposits up to 20 percent of
their winning bid(s). Winning bidders,
except for small businesses and
businesses with annual gross revenues
between $40 million and $75 million,
will be required to submit this payment
by wire transfer to the Commission’s
lock-box bank within ten business days
following release of a public notice
announcing the close of bidding and
high bidders. Winning bidders will also
be required to file a long-form
application within ten business days of

the announcement of the high bidders.
If, pursuant to section 309(d) of the
Communications Act, the Commission
dismisses or denies any and all petitions
to deny filed against a long-form
application, or if no petitions to deny
are filed, the Commission will issue an
announcement to this effect, and the
winning bidder will then have ten
business days to submit the balance of
its winning bid, unless it qualifies for an
installment payment plan.

3. Bid Withdrawal, Default, and
Disqualification Payments

24. For the LMDS auctions, the
Commission adopts the bid withdrawal,
default and disqualification rules
contained in sections 1.2104(g) and
1.2109 of the Commission’s Rules. If a
license is re-offered by auction, the
“winning bid” refers to the high bid in
the auction in which the license is re-
offered. If a license is re-offered in the
same auction, the winning bid refers to
the high bid amount, made subsequent
to the withdrawal, in that auction. If the
subsequent high bidder also withdraws
its bid, that bidder will be required to
pay an amount equal to the difference
between its withdrawn bid and the
amount of the subsequent winning bid
the next time the license is offered by
the Commission. If a license that is the
subject of withdrawal or default is not
re-auctioned, but is instead offered to
the highest losing bidders in the initial
auction, the “winning bid” refers to the
bid of the highest bidder who accepts
the offer. The Commission recently
addressed the issue of how its bid
withdrawal provisions apply to bids
that are mistakenly placed and
withdrawn in a decision involving the
900 MHz Specialized Mobile Radio
(“SMR”) and broadband personal
communications services (“PCS”’) C
block auctions. See Atlanta Trunking
Associates, Inc. and MAP Wireless
L.L.C. Request To Waive Bid
Withdrawal Payment Provisions, FCC
96-203, Order (released May 3, 1996)
(summarized in 61 FR 25,807 (May 23,
1996)), recon. pending.

25. If a bidder has withdrawn a bid or
defaulted on one or more licenses but
the amount of the withdrawal or default
payment cannot yet be determined, the
bidder will be required to make a
deposit of up to 20 percent of the
amount bid on such licenses. When it
becomes possible to calculate and assess
the withdrawal or default payment, any
excess deposit will be refunded. Upfront
payments will be applied to such
deposits and to bid withdrawal and
default payments due before being
applied toward the bidder’s down
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payment on licenses the bidder has won
and seeks to acquire.

26. In addition, if a default or
disqualification involves gross
misconduct, misrepresentation or bad
faith by an applicant, the Commission
retains the option to declare the
applicant and its principals ineligible to
bid in future auctions, or take any other
action the Commission deems
necessary, including institution of
proceedings to revoke any existing
licenses held by the applicant.

D. Regulatory Safeguards
1. Transfer Disclosure

27. The Communications Act directs
the Commission to “require such
transfer disclosures and anti-trafficking
restrictions and payment schedules as
may be necessary to prevent unjust
enrichment as a result of the methods
employed to issue licenses and
permits.”” 47 U.S.C. § (j)(4)(E). The
Commission will adopt the transfer
disclosure requirements contained in
Section 1.2111(a) of the Commission’s
Rules, 47 CFR §1.2111(a), for all LMDS
licenses obtained through the
competitive bidding process.

2. Anti-Collusion Rules

28. The Commission will apply the
anti-collusion rules set forth in Sections
1.2105 and 1.2107 of the Commission’s
Rules, 47 CFR 8§1.2105 & 1.2107, to
LMDS auctions. In addition, where
specific instances of collusion in the
competitive bidding process are alleged
in petitions to deny, the Commission
may conduct an investigation or refer
such complaints to the United States
Department of Justice for investigation.
Bidders who are found to have violated
the antitrust laws or the Commission’s
rules in connection with participation
in the auction process may be subject to
forfeiture of their down payment or
their full bid amount and revocation of
their license(s), and they may be
prohibited from participating in future
auctions.

E. Treatment of Designated Entities

1. Overview

29. The Commission is committed to
meeting the objectives of 47 U.S.C.
§ 309(j) of promoting economic
opportunity and competition, of
avoiding excessive concentration of
licenses, and of ensuring access to new
and innovative technologies by
disseminating licenses among a wide
variety of applicants, including small
businesses, rural telephone companies,
and businesses owned by members of
minority groups and women. In
Adarand Constructors v. Pefa, 115 S.

Ct. 2097 (1995), the Supreme Court held
that federal race-based measures are
subject to strict scrutiny. Gender-based
measures, on the other hand, are
required to meet an intermediate
standard of review. United States v.
Commonwealth of Virginia, 116 S. Ct.
2264 (1996). Because commenters have
submitted no evidence or data to
support LMDS race- or gender-based
auction provisions, the Commission
concludes that it does not have a
sufficient record to support such special
provisions at this time. The Commission
therefore adopts installment payments
and bidding credits for small businesses
in LMDS auctions as detailed below.
The Commission believes that these
special provisions will provide small
businesses with a meaningful
opportunity to obtain LMDS licenses.
Moreover, many minority- and women-
owned entities are small businesses and
will therefore qualify for these same
special provisions.

2. Installment Payments, Upfront
Payments, Down Payments, and Unjust
Enrichment

30. In order to promote the innovation
that small businesses can bring to the
development of LMDS, the Commission
adopts installment payments for small
businesses bidding for LMDS licenses.
The Commission will define small
businesses as entities that, together with
affiliates and controlling principals,
have average gross revenues not
exceeding $40 million for the three
preceding years. Because considerable
capital will be needed to bring LMDS to
the public, the Commission also makes
provision for entities with gross
revenues exceeding $40 million and
will provide for installment payments
for entities with $75 million or less in
average gross revenues for the three
preceding years. The Commission
believes that the high cost of LMDS and
the presence of very large companies in
the markets for various LMDS services
make this option fully consistent with
Congress’s intent in enacting 47 U.S.C.
§309(j)(4)(A) to avoid a competitive
bidding program that has the effect of
favoring communications providers
with established revenue streams over
smaller entities.

31. Under the rules adopted,
installment payments will be available
to applicants that, together with
affiliates and controlling principals,
have average gross revenues for the
three preceding years of more than $40
million but not more than $75 million.
Interest on their installment payments
will be equal to the rate for U.S.
Treasury obligations of maturity equal
to the license term, fixed at the time of

licensing, plus 2.5 percent. Payments of
interest and principal shall be amortized
over the ten years of the license term.
Small businesses—i.e., applicants that,
together with affiliates and controlling
principals, have average gross revenues
for the three preceding years not
exceeding $40 million—will be eligible
for installment payments at an interest
rate based on the rate for U.S. Treasury
obligations of maturity equal to the
license term, fixed at the time of
licensing, plus 2.5 percent (the same
rate as that imposed on entities with $40
million to $75 million in average gross
revenues). Payments for small
businesses shall include interest only
for the first two years and payments of
interest and principal amortized over
the remaining eight years of the license
term. The rate of interest on the ten-year
U.S. Treasury obligations will be
determined by taking the coupon rate of
interest on the ten-year U.S. Treasury
notes most recently auctioned by the
Treasury Department before licenses are
conditionally granted.

32. The Commission believes it is
appropriate to also adopt the unjust
enrichment provisions of its broadband
PCS rules in order to prevent large
companies from becoming the
unintended beneficiaries of these
installment payment plans. The
Commission believes that these rules are
preferable to its current general unjust
enrichment rules set forth at 47 CFR
§1.2111(c) because they provide greater
specificity about funds due at the time
of transfer or assignment and
specifically address changes in
ownership that would result in loss of
eligibility for installment payments,
which the general rules do not address.
These rules specify that applicants
seeking to assign or transfer control of
a license to an entity not meeting the
eligibility standards for installment
payments must pay not only unpaid
principal as a condition of Commission
approval but also any unpaid interest
accrued through the date of assignment
or transfer.

33. Additionally, these rules provide
that if a licensee utilizing installment
payment financing seeks to change its
ownership structure in such a way that
would result in a loss of eligibility for
installment payments, it must pay the
unpaid principal and accrued interest as
a condition of Commission approval of
the change. Finally, in recognition of the
tiered installment payment plans
offered to broadband PCS licensees, the
rule provides that if a licensee seeks to
make any change in ownership that
would result in the licensee qualifying
for a less favorable installment plan, it
must seek Commission approval of such
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a change and adjust its payment plan to
reflect its new eligibility status. A
licensee, under this rule, may not
switch its payment plan to a more
favorable plan.

34. For purposes of determining small
business status, or status as a business
with average gross revenues of more
than $40 million but not more than $75
million, the Commission will attribute
the gross revenues of all controlling
principals and affiliates of the small
business applicant. The Commission
chooses not to impose specific equity
requirements on controlling principals.
The Commission will still require,
however, that in order for an applicant
to qualify as a small business, qualifying
small business principals must maintain
control of the applicant. The term
“‘control” includes both de facto and de
jure control of the applicant. Typically,
de jure control is evidenced by
ownership of 50.1 percent of an entity’s
voting stock. De facto control is
determined on a case-by-case basis. An
entity must demonstrate at least the
following indicia of control to establish
that it retains de facto control of the
applicant: (1) The entity constitutes or
appoints more than 50 percent of the
board of directors or partnership
management committee; (2) the entity
has authority to appoint, promote,
demote and fire senior executives that
control the day-to-day activities of the
licensees; and (3) the entity plays an
integral role in all major management
decisions. The Commission cautions
that while it is not imposing specific
equity requirements on small business
principals, the absence of significant
equity could raise questions about
whether the applicant qualifies as a
bona fide small business.

35. The Commission adopts a uniform
upfront payment for all bidders. Its
experience in previous auctions
indicates that the Commission has
underestimated the value of spectrum
and that upfront payments have not
created a barrier to small business
participation in its auctions. The
Commission believes that this action is
consistent with its policy reason for
requiring upfront payments—to deter
insincere and speculative bidding and
to ensure that bidders have the financial
capacity to build out their systems.

36. With regard to reduced down
payments for small businesses, its
experience in previous auctions leads
the Commission to adopt a uniform 20
percent down payment provision for all
bidders. The Commission believes that
this sizeable down payment will
discourage insincere bidding and
increase the likelihood that licenses are
awarded to parties who are best able to

serve the public. A 20 percent down
payment should also provide a strong
assurance against default and sufficient
funds to cover default payments in the
unlikely event of default. Small
businesses and entities with average
gross revenues for the preceding three
years of between $40 million and $75
million will be required to supplement
their upfront payments to bring their
total payment to 10 percent of their
winning bids within 10 business days of
a public notice announcing the close of
the auction. Prior to licensing, they will
be required to pay an additional 10
percent. The government will then
finance the remaining 80 percent of the
purchase price.

3. Bidding Credits and Unjust
Enrichment

37. Based on the record before it, the
Commission adopts a 25 percent
bidding credit for small businesses in
LMDS auctions, and a 15 percent
bidding credit for entities with average
gross revenues of more than $40 million
but not exceeding $75 million.
Commenters who advocated higher
credits offered no data upon which to
base such credits. The Commission
declines to adopt a bidding credit for
commercial entities that set aside part of
their capacity for educational
institutions at preferential rates. At this
time, the Commission does not believe
that it has an adequate record regarding
the legal and policy implications of
such bidding credits.

38. The Commission believes it is
appropriate to align its unjust
enrichment rules for LMDS with its
narrowband PCS and 900 MHz SMR
unjust enrichment rules as they relate to
bidding credits. These rules provide
that, during the initial license term,
licensees utilizing bidding credits and
seeking to assign or transfer control of
a license to an entity that does not meet
the eligibility criteria for bidding credits
will be required to reimburse the
government for the total value of the
benefit conferred by the government,
that is, the amount of the bidding credit,
plus interest at the rate imposed for
installment financing at the time the
license was awarded, before the transfer
will be permitted.

39. The rules which the Commission
now adopts additionally provide that, if,
within the original term, a licensee
applies to assign or transfer control of a
license to an entity that is eligible for a
lower bidding credit, the difference
between the bidding credit obtained by
the assigning party and the bidding
credit for which the acquiring party
would qualify, plus interest at the rate
imposed for installment financing at the

time the license was awarded, must be
paid to the United States Treasury as a
condition of approval of the assignment
or transfer. If a licensee that utilizes
bidding credits seeks to make any
change in ownership structure that
would render the licensee ineligible for
bidding credits, or eligible only for a
lower bidding credit, the licensee must
first seek Commission approval and
reimburse the government for the
amount of the bidding credit, or the
difference between its original bidding
credit and the bidding credit for which
it is eligible after the ownership change,
plus interest at the rate imposed for
installment financing at the time the
license was awarded. Additionally, if an
investor subsequently purchases an
interest in the business and, as a result,
the gross revenues of the business
exceed the applicable financial caps,
this unjust enrichment provision will
apply. . .

40. The amount of this payment will
be reduced over time as follows: (1) A
transfer in the first two years of the
license term will result in a forfeiture of
100 percent of the value of the bidding
credit (or, in the case of small
businesses transferring to businesses
having average gross revenues between
$40 million and $75 million, 100
percent of the difference between the
bidding credit received by the former
and the bidding credit for which the
latter is eligible); (2) in year three of the
license term the payment will be 75
percent; (3) in year four the payment
will be 50 percent; and (4) in year five
the payment will be 25 percent, after
which there will be no required
payment. These assessments will have
to be paid to the U.S. Treasury as a
condition of approval of the assignment,
transfer, or ownership change.

4. Rural Telephone Companies

41. The Commission does not believe
that special provisions are needed to
ensure adequate participation by rural
telephone companies in the provision of
LMDS services for the same reasons
stated in the Third Notice of Proposed
Rulemaking (Third NPRM) (60 FR
43740, August 23, 1995). Further,
because the Commission is providing
installment payments for entities with
average annual gross revenues as high as
$75 million, the Commission believes
that many rural telephone companies
may qualify for installment payments.
Also, the degree of flexibility the
Commission will afford in the use of
this spectrum, including provisions for
partitioning or disaggregating spectrum,
should assist in satisfying the spectrum
needs of rural telephone companies at
low cost. Therefore, the Commission
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concludes that the interests of rural
telephone companies are adequately
addressed by its LMDS rules.

Final Regulatory Flexibility Analysis

42. As required by the Regulatory
Flexibility Act of 1980, Public Law 96—
354, 94 Stat. 1164, as amended by the
Contract with America Advancement
Act of 1996, Public Law 104-121, 110
Stat. 847, 5 U.S.C. §601 et seq., the
Commission has prepared a Final
Regulatory Flexibility Analysis of the
expected impact of the rule changes
adopted in this proceeding on small
entities. The Secretary shall send a copy
of this Second Report and Order, Order
on Reconsideration, and Fifth Notice of
Proposed Rulemaking, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
SBA, in accordance with paragraph
603(a) of the Regulatory Flexibility Act.

Final Regulatory Flexibility Analysis
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43. As required by the Regulatory
Flexibility Act, 5 U.S.C. 8603 (RFA), an
Initial Regulatory Flexibility Analysis
(IRFA) was incorporated in the First
Notice of Proposed Rulemaking (First
NPRM) (58 FR 06400, January 28, 1993),
the Third Notice of Proposed
Rulemaking (Third NPRM) (60 FR
43740, August 23, 1995), and the Fourth
Notice of Proposed Rulemaking (Fourth
NPRM) (61 FR 39425, July 29, 1996) in
this proceeding. The Commission
sought written public comments on the

proposals in each of the Notices,
including on the IRFA. The
Commission’s Final Regulatory
Flexibility Analysis (FRFA) in this
Second Report and Order (hereinafter in
this Appendix referred to as the
“Order’’) conforms to the RFA, as
amended by the Contract with America
Advancement Act of 1996 (CWAAA),
Public Law No. 104-121, 110 Stat. 847
(1996). (Title 11 of the Contract with
America Act is “The Small Business
Regulatory Enforcement Fairness Act of
1996” (SBREFA), codified at 5 U.S.C.
88601 et seq.)

I. Need for and Objectives of Action

44, We adopt licensing and service
rules to establish a flexible regulatory
framework for the implementation of
Local Multipoint Distribution Service
(LMDS), a new broadband wireless
communications service. We designate
spectrum in the 31.0-31.3 GHz (31 GHz)
band for LMDS, in addition to the 28
GHz designated in the First Report and
Order (61 FR 44177, August 28, 1996),
to ensure adequate spectrum needed for
the broad array of video programming
and one-way or two-way
telecommunications and data services
that may be offered by LMDS providers
and to promote competition with
incumbent cable and local exchange
telephone service (LEC) providers.

45. We provide for licenses based on
broad geographic areas known as BTAs
and issued in two sizes for each area,
1,150 megahertz and 150 megahertz.
The larger size service areas may offer
economies of scale, while the smaller
service areas may encourage new
entrants and technological experiments
to meet local or special needs. We limit
the eligibility of incumbent LECs and
cable companies from being issued the
larger license in their areas of operation
for three years, in order to promote the
development of LMDS and ensure a
meaningful increase in competition in
the local telephone and cable markets.

46. The adoption of competitive
bidding rules promotes the expedited
delivery of this technology to the public
and permits recovery for the public of
a portion of the value of the public
spectrum resource made available for
commercial use. Additional objectives
in adopting these rules are to assure that
the spectrum is used efficiently, to
provide entities of any size a meaningful
opportunity to bid on this spectrum
despite limited capital resources, and to
avoid unjust enrichment through the
methods used to award uses of this
resource.

47. We deny petitions for
reconsideration of our dismissal in the
First NPRM of applications for waiver

which sought to allow petitioners to
provide LMDS in the 28 GHz band
under the existing point-to-point rules.
We defer consideration of the comments
filed in response to our tentative
decision in the Third NPRM to grant
CellularVision a Pioneer Preference,
until the record is supplemented upon
conclusion of a peer review process that
we require in the Order.

1. Summary of Issues Raised by Public
Comments in Response to Initial
Regulatory Flexibility Analysis

A. IRFA Issues

48. We received one comment in
direct response to the IRFA in the
Fourth NPRM based on our request for
comment on our proposal to designate,
on a primary protected basis, the 31.0—
31.3 GHz (31 GHz) band to LMDS. SBA
opposes our proposed designation
because it contends that the Fourth
NPRM fails to consider the impact on
existing users of the spectrum, which it
argues are largely small governmental
entities and small businesses. SBA
contends that, in Section IV of the IRFA,
the description and estimate of the
number of small entities to which the
proposed rule will apply misconstrues
and underestimates the small entities
that are incumbent licensees. It asserts
that rather than 25 or 26 licensees, as we
estimated, the comments of Sunnyvale
indicate there are more than 40
incumbent local governments holding
licenses. SBA contends that Sierra
asserts there are as many as 100
incumbent licensees and there are over
a dozen marketers or resellers of its
equipment that are small businesses. We
consider in the Order the comments of
SBA and other commenters on the
number of licensees in the 31 GHz
service, as discussed fully in paragraphs
44-51 of the Order, and later in this
FRFA.

49. SBA further argues that, in Section
VI of the IRFA, we failed to consider
significant alternatives to redesignating
the entire 31 GHz band to LMDS that
might minimize the impact on the
incumbent licensees that are small
entities. It argues that the only
alternative to the proposed 31 GHz
designation that we considered in the
IRFA involved alternative spectrum
bands for LMDS to use, rather than any
alternatives for the incumbent licensees.

50. We consider in the Order the
comments of SBA and other
commenters on numerous alternatives
to accommodate existing licensees in
the 31 GHz services, as discussed fully
in paragraphs 69-103 of the Order, and
later in this FRFA. The IRFA itself did
not identify any alternatives to our
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proposed designation of 31 GHz for
LMDS in order to reduce the impact on
incumbent licensees. However, the text
of the Fourth NPRM, in paragraphs 100—
104, specifically identified several
alternative methods by which
incumbent operations could be
accommodated if LMDS were
authorized on a primary protected basis
in the 31 GHz band. We requested
comments on those alternatives and any
other options we should consider that
would not impose undue economic
burdens on the new LMDS operations.
We modify our proposal and adopt a
band-sharing plan that provides non-
LTTS incumbent licensees with
protection from LMDS on a portion of
the 31 GHz band, while designating the
entire band for LMDS.

B. Other Service Issues

51. We also consider significant issues
raised in comments to our proposals in
the First NPRM, Third NPRM, and
Fourth NPRM that may have a
significant economic impact on a
substantial number of small entities. In
response to the Fourth NPRM, several
comments were filed in response to our
proposal to designate, on a primary
protected basis, the 31 GHz band for
LMDS and our request for comments on
various alternatives for accommodating
the incumbent 31 GHz licensees.
Several comments were received from
proponents of LMDS, including
CellularVision, in favor of designating
31 GHz for LMDS, while several
comments were received from
proponents of the existing 31 GHz
services that oppose changes to the
services and their being relegated to
secondary status to LMDS.

52. We received several comments in
response to the accommodation
proposals. All of the comments
opposing our proposal, including IMSA
and ITE on behalf of their members,
argue that permitting LMDS to operate
in the entire 300 megahertz on a
primary basis essentially would
eliminate their operations and that co-
existence under these circumstances
would not be possible. Palm Springs
argues that it would be forced to
disband its 31 GHz traffic
communication system, creating undue
hardship. On the other hand,
CellularVision and Endgate assert that,
as LMDS licensees, they would offer
leasing options to incumbents, if
available. Several comments argue
against our suggestion that current 31
GHz services could move to another
frequency band where protection for
such operations is provided under our
rules, such as 23 GHz. Sierra, as the
primary manufacturer of the 31 GHz

equipment, asserts that the cost of
modifying equipment for other bands
would be more than replacement costs
and also would require the development
of new equipment. Topeka argues that
moving to the 21 GHz band would cause
financial hardship that would require
allocating funds through local tax
dollars and it seeks to avoid the costs of
converting or replacing equipment that
may be required by a move.

53. In response to our request for
cooperation among the LMDS providers
and existing licensees to explore
methods for allowing the services to
coexist, CellularVision and Sierra
submit two different band-sharing
plans. In CellularVision’s plan for 25
megahertz at each end of band for
incumbent services, Sierra argues that
the equipment for 31 GHz would not
function in the narrow bandwidth and
important traffic signal services could
not be provided. It argues that the 75
megahertz at each end that it proposes
in its plan would not require expensive
modifications and would accommodate
existing services. Sierra argues that its
plan is supported by current 31 GHz
licensees. SBA and USDOT, as Federal
Government entities, support the Sierra
plan and argue that incumbent services
should be maintained to assist in
meeting national goals of reducing
traffic congestion and air pollution.

54. The governmental entities,
manufacturers, and organizations in
support of incumbent services argue
that we should accept new applications,
modifications, and renewal applications
in the band for traffic control systems.
For example, Palm Springs asserts that
it plans to build out its 31 GHz
microwave system from the current 35
signals to a total of 70 signals over the
next three years. It requests that we
maintain their ability to use the band for
their systems. Topeka argues that, if we
adopt our proposal, we at least
grandfather existing licensees in the
LMDS rules to permit renewals and
modifications and to ensure their
protection from LMDS interference.

55. Of the remaining issues, some
commenters oppose our proposal in the
Fourth NPRM that both the 28 GHz band
and the 31 GHz band be assigned as a
single block in an LMDS license. For
example, the Ad Hoc RTC and others
request that the 31 GHz block be
licensed as a separate unit in each
LMDS service area. Emc 3 argues that as
little as 150 megahertz of spectrum
could be used to provide a viable
service using digital technology. WCA
argues for three licenses per geographic
area, the smallest being 150 megahertz.
These commenters argue that additional
licenses of smaller bandwidth would

provide for smaller operators, encourage
the development of niche markets, and
promote economical services similar to
those in narrower bandwidth licenses,
particularly in rural areas.

56. Some commenters, including
M3ITC, oppose our proposal in the
Third NPRM to license LMDS on broad
geographic areas based on the Rand
McNally Commercial and Marketing
Guide Basic Trading Areas (BTASs). They
argue that use of the smaller
designations of Metropolitan Statistical
Areas (MSAs) and Rural Service Areas
(RSASs) would provide more manageable
territories within which to initiate
service and be more affordable for
entrepreneurs.

57. CellularVision and other
commenters support our proposal to
permit the disaggregation of spectrum
by LMDS licensees and to permit the
geographic partitioning of any part of an
LMDS license.

58. Many comments support our
request for comments in the Fourth
NPRM on whether to temporarily
restrict eligibility of incumbent LECs
and cable companies that seek to obtain
LMDS licenses in their geographic
service areas. CVTT and SkyOptics
argue that LECs and cable companies
should be permanently ineligible in
order to ensure that smaller companies
enter the new market. Other comments,
including WebCel, advocate restrictions
limited to those areas in which LECs
and cable companies currently operate.
Other parties, including CellularVision,
argue that we should impose restrictions
on the largest LECs and cable companies
or allow incumbents to hold only one
LMDS license. Some parties oppose our
proposal to define in-region incumbent
LECs or cable companies based on a 20
percent population threshold and to
define an attributable interest to be an
ownership interest of 10 percent. Some
parties, including RioVision and other
small entities, agree that the restrictions
could end when competition is
sufficient, either after a five-year period
or under a test established by the
Commission.

59. Virtually all the comments
support our proposal in the First NPRM
to designate a new LMDS service from
the existing point-to-point microwave
common carrier service to a local
multipoint distribution service that
allows non-common carrier service as
well as common carrier service.
CellularVision, M3ITC, and other small
entities seek a broad service definition
that allows the LMDS provider to
choose any common or non-common
carrier service within the technical
rules. CellularVision and other
commenters oppose our proposal to



23156

Federal Register / Vol. 62, No. 82 / Tuesday, April 29, 1997 / Rules and Regulations

apply a presumption that a service is
common carriage. They argue that the
licensing framework should be
sufficiently open and flexible to allow
the business judgments of licensees to
shape the nature of the services to be
offered.

60. Some comments, including
M3ITC, oppose our proposal in the
Third NPRM to impose construction
requirements on licensees and require
service to be available to a minimum of
one-third of the population of their
geographic areas within five years from
the date of license grant, and to two-
thirds of the population within ten years
from the date of the grant of the license.
M3ITC alternatively argues that a time
limit such as eight years would be
sufficient to claim a service area, after
which unserved areas should be opened
for licensing. ComTech, on the other
hand, supports the requirements and
requests that we impose a faster
requirement for companies that acquire
a license adjacent to their existing
service area to ensure against anti-
competitive behavior.

61. With respect to the technical rules
proposed in the Third NPRM,
CellularVision, Endgate, and other
commenters oppose an alternative
proposal to establish a power flux
density (PFD) rather than require
applicants to coordinate frequencies
among themselves at their service area
boundaries. They argue that LMDS
development is in its infancy and it
would be difficult to determine a PFD
standard to be protective of all LMDS
system designs. CellularVision opposes
requiring LMDS operators to use active
power control and interlock techniques
in their systems, which it contends are
unnecessary, expensive, and will
complicate designs. Next, Endgate
opposes our proposal to restrict the use
of various signal polarizations and
require orthogonally-polarized signals
as unnecessary. Further, Endgate
opposes our proposal to restrict the
maximum equivalent isotropically
radiated power (EIRP) at which LMDS
systems operate in the 28 GHz band to
a—-52 dBW/Hz. It opposes any limit less
than —18 dBW/Hz and contends that the
proposed limit will not provide
coverage to justify an LMDS systems
economically. CellularVision offers a
compromise maximum limit of —35
dBW/Hz, which it argues is sufficient to
meet the needs of LMDS subscribers and
is conducive to frequency coordination.
CellularVision and ComTech also argue
that our proposal to adopt a frequency
tolerance standard for subscriber
transceiver equipment would be too
costly.

C. Competitive Bidding Issues

62. With respect to competitive
bidding (para. 303 of the Order), most
commenters supported the
Commission’s proposal to auction
LMDS spectrum. M3ITC, however,
disagreed and proposed the use of
lotteries, expressing a concern that
small businesses may lack the financial
ability to participate in the auction,
particularly in the major markets. It
suggested the imposition of a royalty or
other fee on lottery winners to generate
revenue in lieu of auctions.

63. The Commission’s proposal to
require participants in LMDS auctions
to tender to the Commission a
substantial upfront payment was
generally supported (paras. 328-330 of
the Order), but CellularVision and
ComTech objected to establishing an
upfront payment of $0.02 per MHz-pop
for the largest combination of MHz-pops
a bidder anticipates being active on in
any single round of bidding, as this
would yield an upfront payment of
approximately $20 million for a BTA
with one million pops and an upfront
payment of approximately $5 billion for
the whole Nation.

64. The Commission proposed
adoption of the transfer disclosure
requirements contained in 47 CFR
§1.2111(a) for all LMDS licenses
obtained through the competitive
bidding process. CellularVision agreed
with the Commission’s proposal not to
limit transfers and assignments of LMDS
licenses.

65. The Commission sought comment
on the best way to promote
opportunities for businesses owned by
minorities and women in light of the
Supreme Court’s decision in Adarand
Constructors v. Pefa, which held that
federal race-based programs are subject
to strict scrutiny. Commenters were also
asked to document discrimination
against such businesses. RioVision
argued that the Commission should
develop special provisions to provide
designated entities with realistic
opportunities to participate in the
auction process, but RioVision and
other commenters failed to supply
evidence of discrimination against such
businesses (paras. 344—346 of the
Order).

66. The Commission’s proposal to
establish a small business definition for
LMDS and adopt installment payments
for small businesses bidding for LMDS
licenses met with general approval from
commenters. However, CellularVision
recommended that the Commission
establish a higher limit on average
annual gross revenues in its definition
of small business, arguing that the

proposed limit of $40 million in average
annual gross revenues was too low to
help small businesses. The
Commission’s request for comment on
the related issue of reduced upfront
payments for small businesses yielded
comments from CellularVision and
Emc3 in favor of reduced upfront
payments for these entities (paras. 344—
345 of the Order).

67. The Commission’s proposal to
make the unjust enrichment provisions
adopted in the Competitive Bidding
Second Report and Order applicable to
installment payments by small business
applicants (paras. 344—-345 of the Order)
received general support, although
CellularVision argued against
restrictions after the seventh year of the
license term. ComTech urged the
Commission to adopt transfer rules
which would relieve the transferor of
any regulatory or other burdens
associated with the newly created
license. The Commission’s proposal to
make available a bidding credit of 25
percent for small businesses and the
corresponding imposition of a payment
requirement on transfers of such
licenses to entities that are not small
businesses was supported by
commenters M3ITC, Emc3, and
CellularVision, the latter encouraging
the Commission to consider other
regulatory measures, including a small
business bidding credit higher than 25
percent. (para. 355 of the Order).

I11. Description and Estimate of Small
Entities Subject to Rules

68. The service regulations we adopt
to implement LMDS would apply to all
entities seeking an LMDS license,
including small entities. In addition, the
in-region, temporary eligibility
restrictions we adopt would apply to
qualifying LECs and cable companies.
Finally, the rules we adopt to designate
additional spectrum for LMDS in the
31.0-31.3 GHz band would apply to all
entities providing incumbent services
under existing rules for 31 GHz services.
We consider these three groups of
affected entities separately below.

A. Estimates of Potential Applicants of
LMDS

69. SBA has developed definitions
applicable to radiotelephone companies
and to pay television services. We are
using these definitions that SBA has
developed because these categories
approximate most closely the services
that may be provided by LMDS
licensees. The definition of
radiotelephone companies provides that
a small entity is a radiotelephone
company employing fewer than 1,500
persons. (13 CFR §121.201, Standard
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Industrial Classification (SIC) 4812.)
The definition of a pay television
service is one which has annual receipts
of $11 million or less. (SIC 4841)

70. The size data provided by SBA do
not enable us to make an accurate
estimate of the number of
telecommunications providers which
are small entities because it combines
all radiotelephone companies with 500
or more employees. We therefore use
the 1992 Census of Transportation,
Communications, and Utilities,
conducted by the Bureau of the Census,
which is the most recent information
available. This document shows that
only 12 radiotelephone firms out of a
total of 1,178 such firms which operated
during 1992 had 1,000 or more
employees. Likewise, the size data
provided by SBA do not enable us to
make a meaningful estimate of the
number of cable and pay television
providers which are small entities
because it combines all such providers
with revenues of $11 million or less. We
therefore use the 1992 Census of
Transportation, Communications, and
Utilities (Table 2D), conducted by the
Bureau of the Census, which is the most
recent information available. This
document shows that only 36 of 1,788
firms providing cable and pay television
service have a revenue of greater than
$10 million. Therefore, the majority of
LMDS entities to provide video
distribution and telecommunications
services may be small businesses under
SBA’s definition.

71. The Commission has not
developed a definition of small entities
applicable to LMDS licensees, which is
a new service being licensed in the
Order. The RFA amendments were not
in effect until shortly before the Fourth
NPRM was released, and no data has
been received establishing the number
of small businesses associated with
LMDS. However, in the Third NPRM we
proposed to auction the spectrum for
assignment and requested information
regarding the potential number of small
businesses interested in obtaining
LMDS spectrum, in order to determine
their eligibility for special provisions
such as bidding credits and installment
payments to facilitate participation of
small entities in the auction process. In
the Order we adopt criteria for defining
small businesses for purposes of
determining such eligibility. We will
use this definition for estimating the
potential number of entities applying for
auctionable spectrum that are small
businesses.

72. As discussed in Section 11.D.2.e. of
the Order, we adopt criteria for defining
small businesses and other eligible
entities for purposes of defining

eligibility for bidding credits and
installment payments. We define a
small business as an entity that, together
with affiliates and controlling
principals, has average gross revenues
not exceeding $40 million for the three
preceding years (paras. 345 and 348 of
the Order). Additionally, bidding credits
and installment payments are available
to applicants that, together with
affiliates and controlling principals,
have average gross revenues for the
three preceding years of more than $40
million but not more than $75 million
(paras. 349 and 358 of the Order).

73. SBREFA was not in effect until the
record in the Third NPRM closed, and
we did not seek comment on the
potential number of prospective
applicants for LMDS that might qualify
as small businesses. Therefore, we are
unable to predict accurately the number
of applicants for LMDS that would fit
the definition of a small business for
competitive bidding purposes. However,
using the definition of small business
we adopted for auction eligibility, we
can estimate the number of applicants
that are small businesses by examining
the number of applicants in similar
services that qualified as small
businesses. For example, MDS
authorizes non-common carrier services
similar to what may be developed
through LMDS. The MDS rules provide
a similar definition of a small business
as an entity that, together with its
affiliates, has annual gross revenues for
the three preceding years not in excess
of $40 million. A total of 154
applications were received in the MDS
auction, of which 141, or 92 percent,
qualified as small businesses.

74. We plan to issue 2 licenses for
each of the 492 BTAs, excluding New
York, that are the geographic basis for
licensing LMDS. Thus, 984 licenses will
be made available for authorization in
the LMDS auction. Inasmuch as 92
percent of the applications were
received in the MDS auction were from
entities qualifying as small businesses,
we anticipate receiving at least the same
from LMDS applicants interested in
providing non-common carrier services.

75. There is only one company,
CellularVision, that is currently
providing LMDS video services.
Although the Commission does not
collect data on annual receipts, we
assume that CellularVision is a small
business under both the SBA definition
and our proposed auction rules.

B. Estimates of LECs and Cable

Companies Ineligible Under the
Temporary, In-Region Eligibility
Restriction

1. Local Exchange Carriers

76. Neither the Commission nor the
SBA has developed a definition for
small providers of local exchange
services (LECs). The closest applicable
definition under the SBA rules is for
telephone communications companies
other than radiotelephone (wireless)
companies. (13 CFR §121.201, SIC
4813) The most reliable source of
information regarding the number of
LECs nationwide of which we are aware
appears to be the data that we collect
annually in connection with the TRS
Worksheet. According to our most
recent data, 1,347 companies reported
that they were engaged in the provision
of local exchange services. Although it
seems certain that some of these carriers
are not independently owned and
operated, or have more than 1,500
employees, we are unable at this time to
estimate with greater precision the
number of LECs that would qualify as
small business concerns under SBA’s
definition. Consequently, we estimate
that there are fewer than 1,347 small
incumbent LECs.

77. Because the small incumbent
LECs subject to these rules are either
dominant in their field of operations or
are not independently owned and
operated, consistent with our prior
practice, they are excluded from the
definition of “small entity’” and “‘small
business concerns.” Accordingly, our
use of the terms “‘small entities” and
“small businesses’ does not encompass
small incumbent LECs. Out of an
abundance of caution, however, for
regulatory flexibility analysis purposes,
we will consider small incumbent LECs
within this analysis and use the term
“small incumbent LECs” to refer to any
incumbent LECs that arguably might be
defined by SBA as “‘small business
concerns.”

2. Cable Services or Systems

78. The SBA has developed a
definition of small entities for cable and
other pay television services, which
includes all such companies generating
$11 million or less in revenue annually.
(13 CFR §121.201, SIC 4841) This
definition includes cable systems
operators, closed circuit television
services, direct broadcast satellite
services, multipoint distribution
systems, satellite master antenna
systems and subscription television
services. According to the Census
Bureau, there were 1,788 total cable and
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other pay television services and 1,423
have $11 million or less in revenue.

79. The Commission has developed
its own definition of a small cable
system operator for the purposes of rate
regulation. Under the Commission’s
Rules, a ““‘small cable company,” is one
serving fewer than 400,000 subscribers
nationwide. (47 CFR §76.901(e)) Based
on our most recent information, we
estimate that there were 1,439 cable
operators that qualified as small cable
system operators at the end of 1995.
Since then, some of those companies
may have grown to serve over 400,000
subscribers, and others may have been
involved in transactions that caused
them to be combined with other cable
operators. Consequently, we estimate
that there are fewer than 1,439 small
entity cable system operators.

80. The Communications Act also
contains a definition of a small cable
system operator, which is ““a cable
operator that, directly or through an
affiliate, serves in the aggregate fewer
than 1 percent of all subscribers in the
United States and is not affiliated with
any entity or entities whose gross
annual revenues in the aggregate exceed
$250,000,000.” The Commission has
determined that there are 61,700,000
subscribers in the United States.
Therefore, we found that an operator
serving fewer than 617,000 subscribers
shall be deemed a small operator, if its
annual revenues, when combined with
the total annual revenues of all of its
affiliates, do not exceed $250 million in
the aggregate. Based on available data,
we find that the number of cable
operators serving 617,000 subscribers or
less totals 1,450. We do not request nor
do we collect information concerning
whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250,000,000,
and thus are unable at this time to
estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

81. We find that the definition of
small entities developed by SBA
includes categories of services that are
not included in LMDS, such as satellite
master antenna systems. Thus, the
estimated figure that 1,423 cable
systems are small businesses that would
be affected by our rule would be an
overstatement. There is no other
definition for us to use, since none has
been developed for cable systems
limited to LMDS-type services.
Moreover, there is no harm in relying on
the SBA number, which overestimates
rather than underestimates potential
cable systems that might be affected.

C. Estimates of Incumbent Services in 31
GHz Band

82. We proposed in the Fourth NPRM
to designate the 31 GHz band for LMDS,
on a primary protected basis, and
requested comment on how to
accommodate incumbent licensees,
which are not protected from harmful
interference under their licenses. In the
IRFA, we estimated the number of small
entities to which the proposed rule
would apply based on the number of
incumbent licensees in the 31 GHz band
that are governmental entities. We
stated there are 27 incumbent licensees
and that a total of 25 or 26 are small
entities. Our adjustment was based on
the requirement that we estimate the
number of governmental entities with
populations of less than 50,000 that
would be affected by our new rules. (See
5 U.S.C. §601(5).) We then applied the
Census Bureau ratio that 96 percent of
all counties, cities, and towns in the
Nation have populations of fewer than
50,000. We requested comment in the
IRFA on the number of small entities
significantly impacted by our proposed
designation of 31 GHz for LMDS.

83. We address SBA’s comments in
paras. 44-46 of the Order, where we
agree that we did not reflect the correct
number of total licensees in the 31 GHz
band. We consider the lists of licensees
and users submitted by Sunnyvale and
Sierra, which we find include
duplicates and several users that are not
licensed. Based on a review of our
database, we found there are a total of
86 licensees for 31 GHz services under
the current rules. We found that
licensees fall into three categories of
services, as follows: (1) Governmental
entities using the band primarily for
traffic control systems; (2) cellular and
other communications companies
providing LTTS; and (3) private
business users.

84. Of the total licensees, 59 licensees
are LTTS licensees, 8 are private
business users, and 19 are governmental
entities. Of the 19 governmental entities,
14 are municipalities and the remainder
are counties or states. The cities appear
small in size, except for the Cities of
Charlotte, San Diego, and Topeka. Thus,
the correct number of small
governmental entities that are licensees
in the 31 GHz services should be 11 or
less, rather than the 26 or 27 we stated
in the IRFA. As for the entire number of
licensees that qualify as small entities,
we cannot determine from the
remaining 59 LTTS licensees or 8
private business licensees which are
small. Many of the LTTS licensees are
not small, such as MCI or Bell Atlantic
New Jersey, Inc. Nevertheless, to ensure

that no small interests are overlooked,
we will assume that most of these are
small licensees and, together with the
11 small governmental entities, will
consider at least 50 of all 86 licensees
to be small entities.

IV. Summary of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

85. The Order adopts a number of
rules that will entail reporting,
recordkeeping, and third party
consultation. We find that these
requirements are the minimum needed
to ensure the integrity and efficiency of
LMDS licensing and serve the public
interest, as reflected in this record.

86. In designating the 31 GHz band for
LMDS, we adopt in the Order a band-
sharing plan that designates the two
outer 75 megahertz segments for non-
LTTS incumbent licensees to be
protected from harmful interference
from LMDS. We adopt technical rules
that require LMDS licensees to
coordinate frequencies with incumbent
licensees. We adopt a procedure to
allow non-LTTS incumbent licensees in
the middle 150 megahertz segment that
is not protected to relocate to the outer
segments within 15 days after the
effective date of the Order and to file an
application to modify their licenses to
reflect the new frequencies (paras. 91—
92 of the Order). Relocation and
protection are accorded to all
incumbents except LTTS, which are
temporary services that operate on a
secondary basis and in any band, so that
the protections would not benefit them.
Many of the non-LTTS incumbent
licensees are small entities. We find that
the relocation and coordination process
we have established does not impose
undue cost burdens and we believe it is
administratively manageable. Moreover,
we have found that while relocation of
such incumbents to adjacent bands will
involve some costs for adjusting
equipment, we do not expect at this
time that such costs will impose an
undue burden on small incumbents.

87. We limit the eligibility of
incumbent LECs and cable companies to
hold the larger license of 1,150
megahertz in each BTA for LMDS. They
are barred (for a period of three years
from the effective date of LMDS rules)
from holding an attributable interest is
such a license in the service area in
which they operate. We adopt rules
similar to the CMRS spectrum cap that
defines in-region if 10 percent or more
of the population of the BTA is within
the applicant’s service area. We adopt
attribution rules that apply when an
ownership interest is at least 20 percent.
However, we permit incumbent LECs



Federal Register / Vol. 62, No. 82 / Tuesday, April 29, 1997 / Rules and Regulations

23159

and cable companies to participate fully
in the auction of any in-region license,
so long as they come into compliance
after conclusion of the auction. We
require such LMDS licensees to divest
overlapping ownership interests by
selling their existing system or by
partitioning within 90 days after the
grant of their license. We find that these
requirements should not affect many
small entities, which are not likely to be
incumbents LECs or cable companies.
These requirements may also create
opportunities for small businesses who
wish to bid for LMDS licenses and
compete in the LMDS market.

88. We adopt a number of service
rules to initiate LMDS under procedures
for licensing and filing applications,
conducting operations, and establishing
technical parameters. Applicants are
required to submit a completed FCC
Form 175. Auction winners are required
to file a completed FCC Form 600. All
applications are submitted for 30-day
public notice and applicants are
required to keep FCC Form 600 up-to-
date concerning all of the foreign
ownership information requested on the
form. Licensees may change status
between common carriage and non-
common carriage or add an additional
status to conduct both operations upon
notification to the Commission that does
not require prior approval. However,
common carriers discontinuing or
reducing operations must adhere to
statutory notification requirements
imposed in Part 63 of the Commission’s
Rules.

89. We adopt limited technical
regulations. We impose a coordination
process on each LMDS licensee prior to
initiating service in the 27.5-28.35 GHz
band in which each adjacent LMDS
licensee and each potentially-affected,
adjacent-channel FSS licensee must
provide values for the appropriate
operational parameters. Coordinating
parties must supply information related
to their channelization and frequency
plan, receiver parameters, and system
geometry. Coordination between
adjacent LMDS systems need only
encompass hubs located within 20
kilometers of BTA boundaries. We
would resolve any conflicts between
licensees. LMDS licensees in the two
outer segments of the 31 GHz band also
must coordinate with non-LTTS
incumbent licensees to protect those
licensees from harmful interference. In
some cases, the services of persons with
technical or engineering expertise may
be required to assist with the
coordination information.

90. We are directed by Section
309(j)(4)(E) of the Communications Act
to “require such transfer disclosures and

anti-trafficking restrictions and payment
schedules as may be necessary to
prevent unjust enrichment as a result of
the methods employed to issue licenses
and permits.” The Commission adopted
safeguards designed to ensure that the
requirements of this section are
satisfied, including a transfer disclosure
requirements for licenses obtained
through the competitive bidding process
for LMDS. An applicant seeking
approval for a transfer of control or
assignment of a license within three
years of receiving a new license through
competitive bidding procedures must,
together with its application for transfer
of control or assignment, file with the
Commission a statement indicating that
its license was obtained through
competitive bidding. Such applicant
must also file with the Commission the
associated contracts for sale, option
agreements, management agreements, or
other documents disclosing the total
consideration that the applicant would
receive in return for the transfer or
assignment of its license.

91. With respect to small businesses,
we have adopted unjust enrichment
provisions to deter speculation and
participation in the licensing process by
those who do not intend to offer service
to the public, or who intend to use the
competitive bidding process to obtain a
license at a lower cost than they would
otherwise have to pay and to later sell
it at a profit, and to ensure that large
businesses do not become the
unintended beneficiaries of measures
meant to help small firms. Small
business licensees seeking to transfer
their licenses to entities which do not
qualify as small businesses, or entities
with more than $40 million but not
more than $75 million in average gross
revenues for the three preceding years
that seek to transfer their licenses to
larger entities, as a condition of
approval of the transfer, must remit to
the government a payment equal to a
portion of the total value of the benefit
conferred by the government.

V. Significant Alternatives to Proposed
Rules Which Minimize Significant
Economic Impact on Small Entities and
Accomplish Stated Objectives

92. We modify a number of our
proposals in the Third NPRM and
Fourth NPRM to minimize any
significant economic impact on small
entities consistent with the objectives of
the Order based on the comments we
have received in this proceeding.

A. Alternatives To Minimize Impact of
Redesignation of 31 GHz for LMDS

93. Specifically, we decided that
LMDS needed the additional 300

megahertz of spectrum at 31 GHz in
order to obtain the 1 gigahertz of
unencumbered spectrum for broadband
services and sufficient spectrum to
experiment with services and
technology that competes with
telephone and cable operators. We deny
requests from CellularVision and other
commenters to consider an alternative
allocation to spectrum below 27.5 GHz
or the request from ICE-G to consider
allocation to the 40 GHz band. We
considered these matters in the First
Report and Order and their availability
has not changed since then.

94. Among the alternatives, we decide
that co-existence of incumbent 31 GHz
licensees with LMDS would not be
possible because incumbents would be
reduced to a secondary status if LMDS
were accorded primary protected status
and the interference from LMDS would
render such services useless. We agree
with CellularVision that incumbents
could lease or otherwise arrange to
continue to use redesignated spectrum,
but find that incumbents cannot rely on
these arrangements as a reasonable
alternative to minimize the impact. We
also decide that movement to another
band such as 23 GHz that provides
protection for incumbent services is not
feasible because of the major costs to
incumbents to modify or replace
equipment.

95. We decide that the plans
submitted by CellularVision and Sierra
to share the 31 GHz band establish a
framework for us to reach a compromise
based on the needs of both LMDS and
31 GHz proponents and adopt an
outcome that is more equitable and
balanced. We decide to segment the 300
megahertz for establishing protections
based on the enumerations used by
Sierra. Under this plan, the middle 150
megahertz is designated for LMDS on a
primary protected basis and incumbent
licensees are not granted protection
from harmful interference. At each end
of the band, a segment of 75 megahertz
each is designated for protection of non-
LTTS incumbent licensees from LMDS
to enable them to continue existing
operations. We decide that the plan of
CellularVision to increase the middle
segment to 250 megahertz on a primary
protected basis and leave incumbents
protected in only 25 megahertz at each
end would not accommodate traffic
signal technology at intersections and
would be too costly. We decide that
LMDS requires no more than 150
megahertz of unencumbered spectrum
in the middle.

96. We do not adopt Sierra’s
limitations on LMDS use or access of
the entire 31 GHz band. We agree with
CellularVision and other comments that
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the benefits to according LMDS access
to the entire band and to allowing the
full array of LMDS services can be
achieved while according the
protections that non-LTTS incumbent
licensees need to continue their
operations. Thus, we accord LMDS a
protected status throughout the band,
but require LMDS in return to protect
non-LTTS existing services in the outer
segments. We do not agree with
CellularVision that incumbents should
be excluded altogether from the middle
segment, inasmuch as LMDS has
primary status there and is protected
from harmful interference there.

97. To accommodate incumbents, we
permit them to relocate to the outer
segments and adopt a procedure that
requires them to file an application to
modify their licenses within 15 days
after the rules adopted in the Order take
effect, if they choose to relocate. Under
our current rules, any 31 GHz licensee
filing a modification application in
accordance with the Order will be able
to implement license changes any time
during the 18-month period after the
Commission grants the modification.
Moreover, because the incumbents are
not authorized to provide service on a
common carriage basis, their
modification applications are not
subject to the public notice and petition
to deny requirements of section 101.37
of the Commission’s Rules. Thus,
applications for modification of an
incumbent’s license under the
relocation procedure would be
expedited.

98. We find that relocation within the
band gives existing 31 GHz licensees a
reasonable opportunity to continue their
operations with a minimum of expense
and disruption. We decide not to
include LTTS licensees for protection in
the outer segments nor permit them to
relocate, but to leave their status
unchanged because of the nature of their
services. These decisions are discussed
more fully at paras. 85-93 of the Order.

99. We decide to limit the band-
sharing plan to achieve protections for
existing 31 GHz non-LTTS licensees in
order to minimize the impact of our
objective of implementing LMDS in 31
GHz on existing traffic control systems
provided by small municipalities and
other governmental entities.
Commenters, including Palm Springs,
demonstrate that public funds have
been expended that would be wasted if
incumbents were not protected and that
these systems help control traffic and air
pollution in furtherance of Federal
goals. However, we decide not to allow
future licensing under the existing rules
and to limit incumbent licensees to their
existing operations. We carefully

consider the advantages and
disadvantages of future growth under
such rules, and conclude that it would
be inconsistent with our objective to
permit the licensing of LMDS on 31 GHz
in order to meet the consumer demand
for those telecommunications and video
services it will provide.

100. We decide to permit incumbent
licensees to renew and to modify their
licenses to the extent they are not
expanding service. As a result, the plans
of Palm Springs and other licensees to
expand existing operations under
current rules cannot be achieved. The
impact on small entities would not be
extensive, inasmuch as we have shown
that all incumbents are few in number
and engaged in short-range services, as
compared with the potential harm to
LMDS development if the entire 31 GHz
spectrum were not available and was
encumbered by changing, incompatible,
localized services.

101. Because we do not permit the
licensing of new 31 GHz services, we
find the dismissal of all pending
applications to be consistent with our
objectives. As we noted in para. 100 of
the Order, we have concluded that it is
in the public interest to dismiss the
pending applications. Moreover, a
review of our database indicates that all
pending applications were filed after the
release date of the Fourth NPRM and by
new applicants not currently licensed.
Thus, these applicants were on notice
that we were considering a change in
our rules for the 31 GHz band. To the
extent any of these applicants are small
entities, the impact would not be
considerable because they have not
invested fully in such new systems and
alternative spectrum or options to gain
access to 31 GHz is available, such as
leasing from LMDS licensees.

B. Alternatives To Minimize Impact of
LMDS Service Rules

102. To accommodate concerns
expressed by Ad Hoc RTG and others
about our proposal to license LMDS as
a single block of the 28 GHz and 31 GHz
spectrum, we decided to auction two
licensees of different sizes for each BTA.
We considered the band-segmentation
plan we adopted for protecting non-
LTTS incumbent licensees in 31 GHz
and the comments of LMDS proponents
that 150 megahertz is viable for certain
LMDS services. We decide to issue one
license for 1,150 megahertz, consisting
of 1,000 megahertz located in the 28
GHz band and 150 megahertz in the
middle of the 300 megahertz located in
the 31 GHz band. We also will issue a
smaller license for 150 megahertz
consisting of the two 75 megahertz
segments located at each end of the 300

megahertz block in 31 GHz. The small
license can be acquired by LMDS to
achieve the objectives of the broadest
spectrum for its experimentation, or
may be used by incumbent licensees to
accommodate their needs to continue
using the 31 GHz band on a protected
basis or by small entities such as rural
interests to develop niche markets or
provide more economical narrower
bandwidth services. We have decided to
establish a 1,150 megahertz license
because we believe that a large block of
unencumbered spectrum will provide
LMDS providers with an opportunity to
compete with broadband services and
develop two-way services.

103. We decide that our proposal to
license LMDS based on BTA geographic
service areas is the most logical area for
LMDS. We decline to use the smaller
MSAs and RSAs requested by M3ITC
and other commenters because their
areas are smaller than existing video
programming and telephony service
areas and their use might result in
unnecessary fragmentation of natural
markets. BTAs ensure that the wide
array of LMDS services can be provided,
afford greater economies of scale, and
vary in size to afford building blocks for
establishing an LMDS system. We do
not restrict the number of BTAs a
licensee may acquire at auction, but also
point out that the varying sizes provide
more opportunities for smaller
businesses to enter the market.

104. We decide that our proposal for
disaggregating spectrum and allowing
the geographic partitioning of an LMDS
licensed area would benefit small
business and allow some areas, such as
rural areas, to be served more readily
(para. 145 of the Order).

105. We agree with WebCel and other
small entities to adopt our proposal to
restrict eligibility of incumbent LECs
and cable companies and decide that
they may not acquire the larger LMDS
license of 1,150 megahertz in their
geographic service areas for three years.
We find that such firms would not need
the small license for unencumbered
service and thus would not have the
incentive to hobble competition. We do
not adopt the request of SkyOptics and
CVTT for permanent ineligibility to
protect smaller entities, because they
can bid for the smaller license and the
3-year period may be sufficient to allow
new entrants to become established. We
do not agree with commenters from the
rural telephone community that argue
against any restrictions on LEC
ownership of LMDS licenses. We find
our restrictions should not hinder
LMDS in rural areas, because they do
not have the overlap that triggers our
restriction and they can acquire
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spectrum from an LMDS licensee
through contract or partitioning and
disaggregation. We modify our proposal
to define in-region incumbent LECs or
cable companies to reflect the same
provisions in the CMRS spectrum cap.
This ensures consistency in our rules for
wireless services for ease of compliance
and efficiency.

106. In adopting application
procedures for LMDS, we agree with
CellularVision and other small entities
to adopt a broad service definition that
allows the LMDS provider to provide
any fixed microwave service, whether
common or non-common carrier. We
expand our proposal to allow an
applicant or licensee to apply for both
common and non-common
authorization in the same license,
depending on the services it seeks to
provide. We clarify the effect of the
Telecommunications Act of 1996 on the
nature of the video programming and
telecommunications services that we
originally identified as potential
services in LMDS to assist applicants
and licensees in determining the
regulatory status to govern their
operations. We agree with commenters
to not apply the presumption we
proposed to treat LMDS as common
carriage.

107. By authorizing both common and
non-common carrier service in a single
license, we eliminate the burden in our
proposed procedures that would require
a licensee to submit an application
whenever it sought to change its
services between common and non-
common carrier services. We decide this
achieves economies in the licensing
process, ensures the flexibility licensees
need to provide the full array of LMDS
offerings, and promotes the
development of the services that may
compete with existing
telecommunications and video
programming services. To ensure that
applicants or licensees are in
compliance with the statutory
requirements imposed on common
carriers and reflected in the Part 101
rules that govern LMDS, we decide to
subject all LMDS applications to the 30-
day public notice provisions and require
all applicants to submit information in
response to all the alien ownership
eligibility restrictions. Consequently, we
can rely on a simplified procedure for
licensees to notify us of any change in
their regulatory status, either by
changing or adding common carrier or
non-common carrier status, through
notification by application after the
change is implemented, unless the
change results in the impairment of a
common carrier service that requires
prior approval under the discontinuance

rules. These procedures are adopted to
ensure implementation of LMDS under
a simplified format.

108. For the technical rules, we agree
with commenters to use the prior
frequency coordination procedures
rather than a service area boundary PFD
limit, which could stifle technology and
inhibit flexibility in system design. We
decide to adopt uniform polarization to
achieve greater system efficiency. We
disagree with CellularVision and
ComTech that adopting a frequency
stability standard would be costly, but
find that it aids in coordinating usage to
assist the rapid development of service.

C. Alternatives To Minimize Impact of
LMDS Auction Rules

109. We decline to adopt the use of
lotteries in lieu of auctions. We
conclude that auctioning LMDS licenses
would further the Communications
Act’s objectives: first, by speeding the
development and deployment of this
new technology, products and services
to the public with minimal
administrative or judicial delay, and
encouraging efficient use of the
spectrum; second, by fostering
economic opportunity and the
distribution of licenses among a wide
variety of applicants, including small
businesses; and, third, by enabling the
public to recover a portion of the value
of the public spectrum. Concerns
regarding small businesses having the
financial ability to participate in LMDS
auctions are addressed by the special
provisions adopted for small businesses.
We also decline to adopt Public
Television’s suggestion of a set-aside of
spectrum for educational purposes.

110. We adopt a uniform upfront
payment for all applicants for LMDS
auctions, and decide not to adopt a
reduced down payment for small
businesses, because we believe that this
action is consistent with our reason for
requiring upfront payments, i.e., to deter
insincere and speculative bidding and
to ensure that bidders have the financial
capacity to build out their system. We
delegate authority to the Wireless
Telecommunications Bureau to
determine an appropriate calculation for
the upfront payment, which the Bureau
will announce by Public Notice. The
Bureau will take into consideration
CellularVision’s and ComTech’s
objection to the proposed formula of
$0.02 per MHz-pop for the largest
combination of MHz-pops a bidder
anticipates being active on in any single
round of bidding.

111. Because we believe the record
with regard to past discrimination,
continuing discrimination, and other
significant barriers experienced by

minorities and women is insufficient to
support race- and gender-based
competitive bidding provisions under
the standards of judicial review
applicable to such provisions, we do not
adopt such provisions. Instead, we
adopt race- and gender-neutral
provisions such as installment
payments and bidding credits for small
businesses in order to provide small
businesses with an opportunity to
obtain LMDS licenses. Many minority-
and women-owned entities are small
businesses and will therefore qualify for
these same special provisions.

112. CellularVision recommended a
definition of small business with a
ceiling of $100 million in annual gross
revenues. We choose, for the purposes
of LMDS auctions, to define a small
business as an entity that, together with
affiliates and controlling principals, has
average gross revenues not exceeding
$40 million for the three preceding
years. To address CellularVision’s
concerns, we also adopt bidding credits
and installment payments for LMDS
applicants that, together with affiliates
and controlling principals, have average
gross revenues for the three preceding
years of more than $40 million but not
more than $75 million, as elaborated in
paras. 346-348 of the Order.

113. Emc3 and CellularVision
proposed a small business bidding
credit of 25 percent or more. The rules
adopted in the Order provide a 25
percent bidding credit for small
business applicants in the LMDS
auctions, and a 15 percent bidding
credit for entities with average gross
revenues of more than $40 million but
not exceeding $75 million. Commenters
who advocated higher credits offered no
data upon which to base such credits.
We also decline to offer a bidding credit
to commercial entities that set aside part
of their capacity for educational
institutions at preferential rates. We do
not believe that we have an adequate
record regarding the legal and policy
implications of such credits.

VI. Report to Congress

114. We will submit a copy of this
Final Regulatory Flexibility Analysis,
along with the Order, in a report to
Congress pursuant to 5 U.S.C.
§801(a)(1)(A). A copy of this FRFA will
also be published in the Federal
Register.

Ordering Clauses

115. It is ordered that the actions of
the Commission herein are taken
pursuant to sections 4(i), 257, 303(r),
and 309(j) of the Communications Act of
1934, 47 U.S.C. 88 154(i), 257, 303(r),
309(j).
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116. It is further ordered that the
Commission’s Rules are amended as set
forth in Appendix A, effective June 30,
1997.

117. It is further ordered that the
Petitions for Reconsideration of the
Memorandum Opinion and Order in
Application of Hye Crest Management,
Inc., for License Authorization in the
Point-to-Point Microwave Radio Service
in 27.5-29.5 GHz Band and Request for
Waiver of the Rules, File No. 10380—-CF—
P-88, filed by the University of Texas-
Pan American, RioVision of Texas, Inc.,
the City of Gustine, California, Video/
Phone Systems, Inc., Northeast
Wireless, High Band Broadcasting
Corporation, FM Video Broadcasters,
Western Sierra Bancorp, M3 Illinois
Telecommunications Corporation, Perry
W. Haddon as President of GHz
Equipment Company; Connecticut
Home Theater Corporation, Alliance
Associates, Stevan A. Birnbaum, BMW
Associates, Joseph B. Buchwald, Celltel
Communications Corporation, Linda
Chester, Thomas F. Clark, the
Committee to Promote Competition in
the Cable Industry, Arnold Cornblatt,
CT Communications Corporation,
Evanston Transmission Company, Judy
Feinberg, Lawrence Fraiberg, Freedom
Technologies, Inc., Rosalie Y. Goldberg,
Harry A. Hall, Lloyd Hascoe, L.D.H.
International, Inc., Paul R. Likins,
William Lonergan, Herbert S. Meeker,
James L. Melcher, Frederick Myers,
Frederick M. Peyser, PMJ Securities,
Inc., Robert E. La Blanc Associates, Inc.,
Jeanne P. Robertson, Sanford Robertson,
Robert Rosenkranz, R&R
Telecommunications Partners, SCNY
Communications, Inc., Seaview
Telesystems Partners, Lewis W. Siegel,
Michael S. Siegel, Kim Sloan, SMC
Associates, Charles D. Snelling,
Telecom Investment Corp.,
Telecommunications/Haddock
Investors, Video Communications
Corporation, Diane Wechsler, and lvan
Wolff are denied.

118. It is further ordered that Local
Multipoint Distribution Service
licensees shall attach appropriate labels
to every subscriber transceiver antenna
and provide notice to users regarding
the potential hazard of remaining within
the Maximum Permissible Exposure
separation distance of these high gain
antennas, as indicated herein.

119. It is further ordered that,
effective upon adoption of this Order,
applications will not be accepted for
filing under Part 101 of the
Commission’s Rules either for new
services or for license modifications in
the 31 GHz band, except those filed by
incumbent city licensees and private
business users pursuant to the terms of

this Order, and that all such
applications for license modifications
shall be filed no later than 15 days
following the effective date of this
Order.

120. It is further ordered that the
applications filed for authorization to
operate under the existing licensing
rules for the 31,000-33,000 MHz band
and pending review under the existing
rules shall be dismissed, and applicants
that submitted filing fees with the
applications shall be refunded.

121. It is further ordered that,
pursuant to section 1.402(h) of the
Commission’s Rules, the Chief, Office of
Engineering and Technology, shall
select a panel of experts to review the
specific technologies set forth in the
pioneer preference request that was
filed by the Suite 12 Group, on
September 23, 1991, as amended on
November 19, 1991, and that was
accepted and placed on Public Notice
on December 16, 1991.

122. It is further ordered that,
pursuant to Section 5(c) of the
Communications Act of 1934, the Chief,
Wireless Telecommunications Bureau,
is granted delegated authority to
implement and modify auction
procedures in the Local Multipoint
Distribution Service, including the
general design and timing of the
auction; the number and grouping of
authorizations to be offered in a
particular auction; the manner of
submitting bids; the amount of bid
increments; activity and stopping rules;
and application and payment
requirements, including the amount of
upfront payments; and to announce
such procedures by Public Notice.

List of Subjects
47 CFR Part 1

Administrative practice and
procedure, Environmental impact
statements, Radio, Reporting and
recordkeeping requirements,
Telecommunications.

47 CFR Part 2
Radio.

47 CFR Part 74
Radio.

47 CFR Part 78
Radio.

47 CFR Part 95
Radio.

47 CFR Part 101

Communications common carriers,
Radio, Reporting and recordkeeping
requirements.

Federal Communications Commission
William F. Caton,
Acting Secretary

Rule Changes
Parts 1, 2, 74, 78, 95, and 101 of Title

47 of the Code of Federal Regulations
are amended as follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for Part 1
continues to read as follows:

Authority: 47 U.S.C. 88151, 154, 303 and
309(j), unless otherwise noted.

2. Section 1.1307 is amended by
revising the section heading and adding
a new entry at the end of Table 1 in
paragraph (b)(1) as follows:

§1.1307 Actions that may have a
significant environmental effect, for which
Environmental Assessments (EAs) must be
prepared.

(1) * * *
* * * * *

(b)* * *

TABLE 1.—TRANSMITTERS, FACILITIES,
AND OPERATIONS SUBJECT TO RouU-
TINE ENVIRONMENTAL EVALUATION

Service (Title

47 CFR Rule Evaluation required if:
Part)
* * * * *
Local Non-rooftop antennas: Height
Multipoint Dis-  above ground level to radi-

ation center <10 m and
power >1640 W EIRP.

tribution Serv-

ice (subpart L

of part 101).
Rooftop antennas: Power >
1640 W EIRP.
LMDS licensees are required
to attach a label to sub-
scriber transceiver antennas
that (1) provides adequate
notice regarding potential
radio frequency safety haz-
ards, e.g., information re-
garding the safe minimum
separation distance required
between users and trans-
ceiver antennas; and (2) ref-
erences the applicable FCC
radio frequency emission
guidelines contained in FCC
OST Bulletin 65, 2d Edition.

3. Section 1.77 is amended by revising
paragraph (i) to read as follows:

§1.77 Detailed application procedures,
cross references.
* * * * *

(i) Rules governing applications for
authorizations in the Common Carrier
and Private Radio terrestrial microwave
services and Local Multipoint
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Distribution Services are set out in part
101 of this chapter.

4. Section 1.2102 is amended by
adding paragraph (a)(9) as follows:

§1.2102 Eligibility of applications for

(9) Local Multipoint Distribution
Service (LMDS) (see 47 CFR part 101).

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

Authority: Sec 4, 302, 303, and 307 of the
Communications Act of 1934, as amended,
47 U.S.C. Sections 154, 302, 303 and 307,
unless otherwise noted.

6. Section 2.106 is amended by
revising the entries for 27.5-29.5 GHz

competitive bidding.

and 31.0-31.3 GHz to read as follows:

5. The authority citation for Part 2

(@* * * continues to read as follows: §2.106 Table of Frequency Allocations.
International table United States table FCC use designators
: : : Government Non-Government :
Region 1—alloca- | Region 2—alloca- | Region 3—alloca- Rule part(s) Special-use fre-
tion GHz tion GHz tion GHz Allocation GHz Allocation GHz quencies.
@) ) @) (@) ) ) )
27.5-29.5 27.5-29.5 27.5-29.5 27.5-29.5
FIXED FIXED SATELLITE COM-
FIXED-SAT- FIXED-SAT- MUNICATIONS
ELLITE (Earth- ELLITE (Earth- (25)
to-space) to-space) FIXED MICRO-
MOBILE MOBILE WAVE (101)
* * * * * *
31.0-31.3 31.0-31.3 31.0-31.3 31.0-31.3
FIXED Standard Fre- FIXED MOBILE FIXED MICRO-
MOBILE guency and Standard Fre- WAVE (101)
Standard Fre- Time Signal- quency and
quency and Satellite (space- Time Signal-
Time Signal- to-Earth) Satellite (space-
Satellite (space- to-Earth)
to-Earth)
Space Research
884 885 886 886 US211 884 886 US211
* * * * *

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

7. The authority citation for Part 74
continues to read as follows:
Authority: Secs. 4, 303, 48 Stat. 1066, as

amended, 1082, as amended; 47 U.S.C.
88154, 303, 554.

§74.602 [Amended]

8.In §74.602, paragraph (h) is
removed and paragraphs (i) and (j) are
redesignated as paragraphs (h) and (i).

PART 78—CABLE TELEVISION RELAY
SERVICE

9. The authority citation for Part 78
continues to read as follows:

Authority: Secs. 2, 3, 4, 301, 303, 307, 308,
309, 48 Stat., as amended, 1064, 1065, 1066,

1081, 1082, 1083, 1084, 1085; 47 U.S.C. 152,
153, 154, 301, 303, 307, 308, 309.

§78.18 [Amended]
10. In §78.18, paragraph (a)(5) is
removed and paragraphs (a)(6) through

(a)(8) are redesignated as paragraphs
(a)(5) through (a)(7).

PART 95—PERSONAL RADIO
SERVICES

11. The authority citation for Part 95
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303.

§95.1 [Amended]

12. In §95.1, paragraph (b) is removed
and paragraph (c) is redesignated as (b).

PART 101—FIXED MICROWAVE
SERVICE

13. The authority citation for Part 101
continues to read as follows:

Authority: 47 U.S.C. 8§ 154, 303, 309(j),
unless otherwise noted.

14. Section 101.1 is amended by
revising paragraph (a) to read as follows:

§101.1 Scope and authority.

(a) The purpose of the rules in this
part is to prescribe the manner in which
portions of the radio spectrum may be
made available for private operational,

common carrier, and Local Multipoint
Distribution Service fixed, microwave
operations that require transmitting
facilities on land or in specified offshore
coastal areas within the continental
shelf.
*

* * * *

15. Section 101.3 is amended by
revising the two definitions in
alphabetical order to read as follows:

* * * * *

Local Multipoint Distribution Service
Hub Station. A fixed point-to-point or
point-to-multipoint radio station in a
Local Multipoint Distribution Service
System that provides one-way or two-
way communication with Local
Multipoint Distribution Service
Subscriber Stations.

* * * * *

Local Multipoint Distribution Service
System. A fixed point-to-point or point-
to-multipoint radio system consisting of
Local Multipoint Distribution Service
Hub Stations and their associated Local
Multipoint Distribution Service
Subscriber Stations.

* * * * *
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16. Section 101.5 is amended by
revising paragraph (d) to read as
follows:

§101.5 Station authorization required.
* * * * *

(d) For stations authorized under
subpart H (Private Operational Fixed
Point-to-Point Microwave Service),
subpart | (Common Carrier Fixed Point-
to-Point Microwave Service), and
subpart L of this part (Local Multipoint
Distribution Service), construction of
new or modified stations may be
initiated prior to grant of an
authorization. As a condition to
commencing construction under this
paragraph (d), the Commission may, at
any time and without hearing or notice,
prohibit such construction for any
reason. Any construction conducted
under this paragraph is at the
applicant’s sole risk.

17. Section 101.11 is amended by

revising paragraph (a) to read as follows:

§101.11 Filing of applications, fees, and
number of copies.

(a) Part 1 of this chapter contains
information on application filing
procedures and requirements for all
services authorized under this part. All
filings, unless they are filed
electronically, must include the original
application plus one copy. Instructions
for electronic filing will be provided by
public notice.

* * * * *

18. Section 101.15 is amended by

revising paragraph (a) to read as follows:

§101.15 Application forms for common
carrier fixed stations.

(a) New or modified facilities. Except
for Local Multipoint Distribution
Service in subpart L of this part, FCC
Form 415 must be submitted and a
license granted for each station. FCC
Form 415 also must be submitted to
amend any license application, to
modify any license pursuant to
8§101.57(a) and 101.59, and to notify
the Commission of modifications made
pursuant to §101.61. Cancellation of a
license may be made by letter.

* * * * *

19. Section 101.19 is amended by
revising paragraph (a)(5) to read as
follows:

§101.19 General application requirements.

(a) * X *

(5) Show compliance with the special
requirements applicable to each radio
service and make all special showings
that may be applicable (e.g., those
required by §8101.103(d), 101.701, and
101.1001 through 101.1015).

* * * * *

20. Section 101.21 is amended by
revising the introductory paragraph and
adding a new paragraph (g) as follows:

§101.21 Technical content of applications.

Applications, except FCC Form 175,
must contain all technical information
required by the application form and
any additional information necessary to
fully describe the proposed facilities
and to demonstrate compliance with all
technical requirements of the rules
governing the radio service involved
(see subparts C, F, G, I, J, and L of this
part, as appropriate). The following
paragraphs describe a number of
technical requirements.

* * * * *

(9) Each application in the Local
Multipoint Distribution Service must
contain all technical information
required by FCC Form 600 and any
other applicable form or associated
Public Notices and by any applicable
rules in this part.

21. Section 101.29 is amended by
revising paragraph (a) to read as follows:

§101.29 Amendment of pending
applications.

(a) Any pending application may be
amended as a matter of right if the
application has not been designated for
hearing, or for comparative evaluation
pursuant to §101.51, or for the random
selection process, or is not subject to the
competitive bidding process, provided,
however, that the amendments must
comply with the provisions of §101.41
as appropriate.

* * * * *

22. Section 101.35 is amended by
adding new paragraph (e) as follows:

§101.35 Preliminary processing of
applications.
* * * * *

(e) Competitive bidding applications
will be processed pursuant to part 1,
subpart Q, of this chapter and subpart
M of this part.

23. Section 101.37 is amended by
revising paragraphs (a)(1), (a)(3), and
(a)(5) and adding new paragraph (e) to
read as follows:

§101.37 Public notice period.

(a***

(1) The acceptance for filing of
common carrier applications, Local
Multipoint Distribution Service
applications, and major amendments
thereto;

* * * * *

(3) The receipt of common carrier
applications and Local Multipoint
Distribution Service applications for

minor modifications made pursuant to
§101.59;

* * * * *

(5) Special environmental
considerations as required by part 1 of
this chapter.

* * * * *

(e) Paragraphs (a) through (c) of this
section shall not apply to FCC Form
175.

24. Section 101.45 is amended by
revising introductory paragraph (b) as
follows:

§101.45 Mutually exclusive applications.
* * * * *

(b) A common carrier application,
except in the Local Multipoint
Distribution Service, will be entitled to
be included in a random selection
process or to comparative consideration
with one or more conflicting
applications only if:

* * * * *

25. Section 101.47 is amended by
revising introductory paragraph (f) to
read as follows:

§101.47 Consideration of applications.

* * * * *

(f) Except with respect to applications
subject to subpart L of this part,
whenever the public interest would be
served thereby, the Commission may
grant one or more mutually exclusive
applications expressly conditioned
upon final action on the applications,
and then either conduct a random
selection process (in specified services
under this part), designate all of the
mutually exclusive applications for a
formal evidentiary hearing or (whenever
so requested) follow the comparative
evaluation procedures of § 101.51, as
appropriate, if it appears:

* * * * *

26. Section 101.57 is amended by

revising paragraph (a) to read as follows:

§101.57 Modification of station license.

(a)(1) Except as provided in §101.59,
and except in the case of licenses
authorized for operation in the 31,000—
31,300 MHz band prior to March 11,
1997, and except in the Local
Multipoint Distribution Service as
provided in § 101.61(c)(10), no
modification of a license issued
pursuant to this part (or the facilities
described thereunder) may be made
except upon application to the
Commission.

(2) Notwithstanding the provisions of
subparagraph (1) of this paragraph,
licensees (other than licensees in the
Local Television Transmission Service)
authorized to operate in the 31,000—
31,300 MHz band prior to March 11,
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1997, may submit applications to the
Commission for modification of such
licenses not later than the end of the 15-
day period following June 30, 1997.

* * * * *

27. Section 101.59 is amended by
revising paragraphs (a) and (b)(1) to read
as follows:

§101.59 Processing of applications for
facility minor modifications.

(a) Except in the Local Multipoint
Distribution Service as provided in
§101.61(c)(10), unless an applicant is
notified to the contrary by the
Commission, as of the twenty-first day
following the date of public notice, any
application that meets the requirements
of paragraph (b) of this section and
proposes only the change specified in
paragraph (c) of this section will be
deemed to have been authorized by the
Commission.

(b) * K x

(1) Itis in the Private Operational
Fixed Point-to-Point Microwave,
Common Carrier Fixed Point-to-Point
Microwave, Local Television
Transmission, Digital Electronic
Message Services, and Local Multipoint
Distribution Services;

* * * * *

28. Section 101.61 is amended by
revising introductory paragraph (b), and
paragraph (b)(3), adding new paragraphs
(c)(9) and (c)(10), and revising
paragraph (d) to read as follows:

§101.61 Certain modifications not

requiring prior authorization.
* * * * *

(b) Licensees of fixed stations in the
Private Operational Fixed Point-to-Point
Microwave, Common Carrier Fixed
Point-to-Point Microwave, Local
Television Transmission, Digital
Electronic Message Services, and Local
Multipoint Distribution Services may
make the facility changes listed in
paragraph (c) of this section without
obtaining prior Commission
authorization, if:

* * * * *

(3) The Commission is notified of
changes made to facilities by the
submission of a completed FCC Form
415 within 30 days after the changes are
made, except that licensees in the Local
Multipoint Distribution Service must
notify the Commission by the
submission of a completed FCC Form
600 within 30 days or, if the change is
subject to §101.305(b) or 101.305(c),
within the time periods required in
those sections.

* * * * *

C * X *

(9) In the Local Multipoint
Distribution Service, changes in
regulatory status from common carrier
to non-common carrier status or non-
common carrier to common carrier
status, or from the addition of common
carrier or non-common carrier status to
an existing license in order to be
authorized to provide both common
carrier and non-common carrier
services; except that changes that result
in the discontinuance, reduction, or
impairment of the existing service are
subject to the requirements of § 101.305
(b) and (c).

(210) In the Local Multipoint
Distribution Service, the addition,
removal, or relocation of facilities
within the area authorized by the
license, except as provided in
§101.1009.

(d) Licensees may notify the
Commission of permissible changes or
correct erroneous information on a
license not involving a major change
(i.e., a change that would be classified
as a major amendment as defined by
§101.29) without obtaining prior
commission approval by filing FCC
Form 415, except in Local Multipoint
Distribution Service by filing FCC Form
600.

29. Section 101.63 is amended by
revising paragraph (a) to read as follows:

§101.63 Period of construction;
certification of completion of construction.

(a) Each station, except in the Local
Multipoint Distribution Services,
authorized under this part must be in
operation within 18 months from the
initial date of grant. Modification of an
operational station must 